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T'anabypoa T.I. KpuMmiHallbHE CYIOYMHCTBO y ['aquuuHi 3a aBCTPIACHKUM
Kpuminanpao-tiponiecyaibauM  Koaekcom 1873 poky. — KpamidikamiiiHa HaykoBa
npails Ha MpaBax PyKOMHUCY.

Hucepramiss Ha 3700yTTS HAYKOBOTO CTyMeHs JOKTOp dinocodii 3a
cnemianbhicTio 081 «IIpaBo» (ramy3p 3Hanb — 08 «IIpaBo»). — JIbBiBChKHMIA
HalllOHAJIbHUM YHiBepcuTeT iMeH1 IBana dpanka, JIbBiB, 2021.

VY nucepranii Ha MiACTaBl aHa3y HOPMATHBHO-TIPABOBUX AKTIB, YMHHHX Ha
TepuTopli ['anmuyumHM y OOCHIKYBaHMM TEpioJl, HAYKOBOI JITEpaTypH, apXiBHUX
JOKYMEHTIB Ta IHIIMX MHCEMHHUX JDKEped KOMIUIEKCHO JOCHIIKEHO 3I1HCHEHHS
KPUMIHQJIBHOTO CyJOouMHCTBa y [lanmmumHi 3a aBcTpiiickkuMm KpuMiHaibHO-
nporecyalbHUM KojiekcoMm 1873 p.

[IpoBeneno anamiz ictopiorpadiuHoro Marepialy 3a TEMOK JOCHIIKCHHS
3’SICOBAHO  OCOOJIMBOCTI  PO3pPOOKM  O3HAUCHOI  MpoOjeMaTuku.  3AIHCHEHO
kJacudikalliio MacuBy icTopiorpadidHoi JiTepaTypH 3a XPOHOJIOTIYHUM KPUTEPIEM Ha
TpU Tepiofu. XapakTepu3yeThCs DKepenbHa 0a3a JOCHiKEHHS, siKa BKIIOYAE
HOPMAaTHUBHO-TIPABOBI aKTH, OITyOJIIKOBaHI MaTepialii Ta HEOMyOIIKOBaHI JOKYMEHTH 3
apXiBHUX 310paHb.

VY nuceprauii JOCTIIKEHO NMPUYMHM YKIAJEHHS aBcTpiiickkoro KpumiHanbHO-
npouecyanbHoro koaekcy 1873 p. Bkazano, mo aBctpiiicekuii KpuminanbHO-
nporecyansHuil kogekc 1873 p. OyB BimoOpakeHHSM TpaHchopMallii MOTITHIHOT
cuctemMu B ABCTpii y apyriit moioBuHi XIX ct. 3miny, ki Biagoynucs y 'abcOyp3bkiii
MoOHapxii  micna  peBomroniiHMx — momid  1848-1849 pp., ommpanucs  Ha
IMPOKOMacIITaOHy peopMy MOJITHYHOI Ta MPABOBOI CUCTEMU AepkaBu. OJHUM 13
nepmux peGopMOBaHUX KPUMIHATBHO-TIPOIIECYaTLHUX KOJIEKCIB CTaB KOjeKC Bim 17
ciuasa 1850 p., sxui BIAXOAWB BIiJI 3aCTOCYBaHHSI 1HKBI3UI[IMHOTO TIPOIECY Ta
3aMpoBaIUB y CHUCTEMY CYAOYMHCTBA MPHHIMIIA CYy4acCHOTO 3MIIIAHOTO TPOIIECY, B
TOMY YMCIi JEKJIapoBaHi KOHCTUTYLi€0 1849 p. BIAKPUTICTH Ta YCHICTH CYJIOBOTO
3aciJaHHs.

Opnniero 3 oco0auBOCTEHN aBCTpiiicbkoro KpuMinanbHO-TIpOIieCyaabHOTO KOJIEKCY

Bix 17 ciuns 1850 p. Oyino Te, 110 Xoua BiH 1 OyB 3aTBEpKCHUN IS BCIET IMIIepii, He



HaOpaB YMHHOCTI B YCIX Kpasx. TeputopiaibHe 0OMeKeHHs peasizaiii JidepanbHol
MOJICNTI CYJOYMHCTBA BUIUIMBAJIO 3 IHIIIAaTUBH aBCTPIMCHKOTO IapjaMEeHTY.
[TosutuBHuM Oyno Te, mo KpuminansHO-miponiecyanbHuii kojaekc 1850 p. nos.is,
HACKUTPKA BaXKJIMBUM € MPUHLHUI COLIAJIbHOI CIPABEAIUBOCTI Y KOHCTUTYLIHHOMY
3a0€3IMeUeHH] He3aJIeKHOCT1 CYI0BO1 By Ta CYJ/IIB. 3a3HAaU€HO, IO IEHTpasizarlis
BIIaM Ta BIAXIA BiI JEMOKPATHYHUX TMPHUHIIMIIB KPUMIHAIBHOTO IIPOIECY
CIPUYUHWIO 70 BBeleHHs KpuminamsHO-mporiecyansHoro koaekcy 1853 p. Komeke
YaCTKOBO TIOBEPHYBCS JO MOJEN  I1HKBI3UIIMHOrO Tpoliecy W CHOpHsB
OropoKpaTUUHOMY (popMati3My Ta 3pOOUB LIEHTPAIBHUM €JIEMEHTOM KPUMIHAIBHOTO
CYJIOYMHCTBA CTaJil0 JOCYIOBOTO PO3CIITyBaHHS, CKACyBaB CyJ MPHUCSKHUX Ta
BIJIHOBUB HETaTUBHY Teopito Joka3iB. Harosomeno Ha Ttomy, mo KpuMiHaibHO-
nporecyaitbHui Kojaekc 1853 p., 0coOMMBO y KOHTEKCTI TOCYOBOTO PO3CIiAyBaHHS,
MaB BaroMuii BIUIMB Ha PO3BUTOK KPUMIHAIBHOTO CYJIOYMHCTBA Ta CYJIB, IO BXKE
3aCTOCOBYBaJM aBCTpiiichkuil KpuMinanpHO-TIporiecyaibHui kKoaeke 1873 p.
3’dcoBaHoO, 10 aBCTpiichbkuii KpuMiHanmsHO-Tiponiecyanibhuii kojekc 1873 p.
nepeOyBaB y HEPO3PUBHOMY 3B’S3KY 13 MONEPEAHIMU 3aKOHAMH, IO PETYJIIOBAIN
KpUMIHAQJIBHE CYJOYMHCTBO ABCTpii, 30Kpema, 3 KpuMiHanbHO-IpoLecyabHUM
koaekcoMm 1850 p., Ha miacrtasi sikoro KpuminaiasHo-mporiecyansuuid kogexe 1873 p.
3/1ICHUB TIOBEPHEHHS 0 0ararbOX MpPOrpECHMBHUX 3acaj Ta MOJoKeHb. BomHodac
CyJlOBa IMpaKTHKa 1 HaAyKOBa JiiTepatypa, o chopmyBaiacs 3a yac aii KpuminanbHO-
nporecyalbHOro Kojaekcy 1853 p. B HU3II THX TMOJIOKEHHSX, 10 He OyJIM cKacoBaH1
yuHHUM KpuminaneHO-TiporiecyaibHUM KoAekc 1873 p. abo BCTaHOBJICHI B IHIIUX
HOPMATHBHO-TIPABOBUX aKTaX, MPOJOBXKYBaJIa JISTH y TUX CAMUX IMPABOBUX MEXKaX.
[Tokazano nepion pedopm it 0co0MMBOCTI KoaM(DIKAIIMHUX POOIT HAJ MPOEKTAMU
aBcTpiiickkoro KpumMiHaibHO-TIpOLIECYalIbHOTO KoJekcy 1873 p., 1€ BaKIMBUM
YUHHUKOM CTaB BIUIMB MOJITUYHOI CHUTyalii B KpaiHi. 3a3HayeHO, II0 OJHUM 13
rOJIOBHUX MOTHUBIB KoJu(ikaiii aBCTPIACHKOr0 KpUMIHAIBHO-IIPOILIECYATbHOTO
3aKOHOJIAaBCTBA, OyB YWHHUK CYCIUIBHOTO XHUTTS, KOTPUH BKJIIOYAB 3MIIIHCHHS
HAI[IOHAJIbHOT €IHOCTI HAMpI3HOMAHITHIIIMX BEPCTB HACEJICHHS, MPUIUHEHHS
KOH(IIKTY Ta NPUMHUPEHHS NPOTUICKHUX I1HTEPECIB 1 MOMISIAIB Yy TOTOYACHOMY

CYCIIUTBCTBI.



Konkpetn3oBaHo mxeperna, yTOYHEHO CTPYKTYPY Ta BCEOIYHO MpOaHaTI30BaHO
OCHOBHI MoJI0keHHs KpuMiHanpHO-TIpoliecyaibHoro Kogaekcy 1873 p. Bkasyerscs, 110
BeCch mporiec koaudikarii TpuBaB 13 pokiB, yIpoJOBXK sIKUX Oyino pospoosieHo 10
3aKOHOMPOEKTIB, OUTBIIICTD 3 AKMX HaBITh HE OYJIM CIIPSMOBaHI Ha IOJANIBITY POOOTY.
KpuminanbHo-TiporiecyasibHu# Kojaekc 1873 p. Mo)kHA BBa)KaTH OJHUM 13 HaMOLIbIII
JOCKOHAJIMX KPUMIHAIBHO-TIPOLIECYAIbHUX KOJEKCIB CBOTO 4Yacy, KM OCTATOYHO
3aKpIIUTIOBAB CYYaCHUH 3MIMIaHHUM MPOLIEC, BIPOBAAUB TOKA30BUI MPOIEC B pPaMKax
nyOJIYHOTO ¥ HE3aIEXKHOTO0 CYAOBOrO po3misiay. Takui MmMaxiJ JT03BOJIUB
BUKOPHUCTOBYBaTH HOpMH KpumiHaibHO-TIponiecyanbHOTro Kojekcy 1873 p. i HoBUM
HE3aJIeKHUM JepkaBaM, Kotpi moctanu 1918 p. micis posnany immepii ['abcOypris.

JocmipkeHo NUTaHHS HaOpaHHS YWHHOCTI aBCTpiicbkuM KpumiHabHO-
mporecyaibHuM KojekcoMm 1873 p., BIAMOBITHO 10 SIKOTO aBCTPIMCHKUH MMapiIaMeHT
pO3IUISJIaB MOXKJIMBICTh BBEICHHS KOJEKCY Ta I1HCTUTYTY MPHUCSKHUX TUIBKUA Y
KOpOJIIBCTBaX Ta Kpasx IMIepli, B SKUX JisB aBcTpiiickkuil KpumiHaibHO-
npouecyanbHuil kogexkc 1850 p., okpiM Takux 3axiJHOYKpPAiHCBKUX 3€MeJb SK
[Nanuuuna i bykoBrHA, y KOTPUX 3a JIOTIOMOTOIO0 OKPEMOT'0 3aKOHY KOJIEKC Ta IHCTUTYT
MPUCSHKHUX MaB OyTHM BBEIEHMI Mi3HIE. 3po0JE€HO BUCHOBOK, 10 ['ammuuHa i
bykoBrHa He cTaam TOMITOHOM JJisg ampoOarlii aBCTPIMCHKOTO 3aKOHOJIABCTBA,
OCKIJIbKH MPEACTABHUKHU (JIEIyTaTH) BiJ KpaiB 3a JTOMOMOTOI0 AUCKYCIH B MAapIaMeHTI
Ta 0araTOYMCIECHHUX KIIOMOTaHb BIJl KpaiB ¥ KJomoTaHHs BiJ JIbBIBCHKOI ManaTu
aJBOKATIB JoMorjiucs Toro, 1mobd KpuminambHO-TIporiecyanbHuii kojgekc 1873 p. Ta
THCTUTYT NPUCSHKHUX OyJIM BBEJEHI OJTHOYACHO Ha BCIM TepUTOpIi IMIepii.

Bcranosneno, mo aBcTpiiichbkuii KpuMinansHO-Tiporiecyanbanii kogaekc 1873 p.
OyB CTBOpPEHHI 13 BUKOPHCTaHHSIM 3aC00IB HOPMONPOEKTYBAIBHOI TEXHIKH, SKI €
aKTyaJlbHUMH W BHKOPUCTOBYIOTHCS ISl PO3POOJICHHS CYYacHHX MPOLECyalbHUX
KOZEKCIB, 30KpemMa, KpuMiHanbHO IpoliecyaibHOro KoAeKey YKpainu. 3’scoBaHo, 1110
TaKUMH 3aco0amul OyJIM MPUHIUNM TpaBa (IPUHIMI 3aKOHHOCTI (§ 34); mpuHIUN
00’extuBHoOl ictunu (§ 3, 34, 69, 241, 282, 283); npuniun riaacuocTi (§ 228, 231, 258,
440, 456) Ta iH.); MPaBOBI MPE3yMIIIii: MPE3yMITIIis 3HaHHS 3aKkoHy (§ 3, 172, 365),
INPE3YMINIiSE HEJOMYyCTUMOCTI  JOKa3iB, OTPUMaHUX 13 TMOPYIICHHSM HOPM

KPUMIiHATBHO-TIpoIIecyaabHOTo 3aKkony (§ 202) Tormio; nmpaBoBi ¢ikilii, 00 CTPOKIB y



KpUMiHAIBbHOMY CynouuHCTBI (§ 6) Ta 1H.; TpaBOBI akcioMH: CBOOOJA BiJ
CaMOBHMKPHUTTS Ta MPABO HE CBIIYMUTHU MPOTH OJIM3BKUX POJMYIB Ta WICHIB CiM’1
(§ 152), BcsakMiA CyMHIB TIIyMaunThCS Ha KOPUCTh 00BHHYBadeHoro (§ 20) ta iH.

3’4COBaHO, MO JO NPOLECYaTbHUX TapaHTIi MpaB OCOOM 3a aBCTPIHCHKUM
KpuminanpHO-poriecyanbHuM KogekcoMm 1873 p. Hamexaio mpaBo IMigo3pioBaHoro /
0OBHHYBAYCHOT'O Ta IHIIUX YIYACHUKIB KPUMIHAIHHOTO MTPOBA/KCHHSI MAaTH 3aXHUCHUKA
(amBokara), IO rapaHTyBaJIO pO3’sICHEHHIM oMy mboro npasa (§ 3, 41), HajgaHHIM
MOJKJIMBOCTI 00paTH 3aXHMCHUKA Ta 3ampocutu horo (§ 39, 440), HamaHHAM HOMY Y
nependavYeHuX 3aKOHOM BHITaJIKax Oe30IuraTHOl jgormoMoru 3axucHuka (§ 41, 347)
TOI10. BasKTMBUMHU TapaHTIIMHU 11010 3a0€3MeUeHHS MpaBa Ha 3aXUCT € HaJIaHHs TIpaBa
MPOKYpPOPOBI BIIIMOBHUTHCS Bij MiATPUMaHHS 0OBUHYBadeHHS (§ 48), a TakoX, SKIIIO
MpUBaTHUIN OOBUHYBAY HE 1M0JIaB 00BUHYBAJILHUM aKT 200 1HIII KJIOTOTaHHS HEOOX1TH1
JUTSI TATPUMAaHHS] OOBUHYBAU€HHS Y BCTAHOBJICHUM 3aKOHOM CTPOK, a00 SIKIIO BiH HE
3’IBUBCSA Ha OCHOBHE 3aciJaHHs, a00 SKIIO HE 3aiBUB MNP0 MNIATPUMAHHS
0oOBHHYBAUY€HHsS Ha OCHOBHOMY 3aCi/IaHHI, BBa)Kajocs, IO BIiH BIJMOBHUBCS BIiJ
O0OBHHYBAYCHHS, 1[0 TATHYJIO 3a COOO0 3aKPUTTSI CYJIOM CIIpaBH 3 1i€i migctasu (§ 46)
Ta 1H.

3 mnpuitHarTaM  KpuminanbHO-TIponiecyaibHOTOo  Kojekcy 1873 p. mopsigok
31MCHEHHS] KPUMIHAJIBHOTO CYJIOYMHCTBA I'PYHTYBaBCS Ha MPUHLMUIIAX 3aKOHHOCTI,
00’€KTUBHOI 1CTUHHU, YCHOCTI Ta O0E€3MOCEPEeAHOCTI, TJACHOCTI, 3MarajibHOCTI,
NPE3YMINIIi HEBUHYBATOCTI Ta 3a0e3MedYeHHs JIOBEICHOCTI BHHHM, 1HIIIFOBAHHS
CYJIOYMHCTBA JIMIIE 3a HAsSBHOCTI CKapru, 3a0e3MeYeHHS HEIOTOPKAHHOCTI MpaBa
BJIACHOCTI, BUIBHOI OIIIHKA JOKa3iB CyAOM, I[IOBard JO JIFOJCHKOI TiTHOCTI,
HEJIOMYCTUMICTh IIOBOPOTY JIO TIPIIIOTO, CYIOBOTO 3aXUCTY MOPYIIEHUX MPaB TOIIO.

Bxkazano, 1o aBctpiticbkuii KpuminaiasHo-niporiecyanbauii koaexe 1873 p. momo
ITOJIO’KEHB 3aCaJi¥ BUILHOI OIIIHKH JIOKa3iB MICTHB TUIBKM OJIMH BHHSATOK, JI€ BKa3aHO,
SKIIO TOTEPEAHE MUTAHHS CTOCYBAJIOCS MIMCHOCTI HUTIOOY, PIIICHHS HMBIIBHOTO
CyIUIl, KOMIETEHTHOTO Y I[ili CrpaBi, MOBUHHO BUKOPUCTOBYBATHCH SIK OCHOBA IS
CYJOBOTO DIIIEHHS Y KPUMIHAJIBHIN crpaBi. Y IIbOMY BHIAAKy BUPOK Y LIMBUIbHIN

CIIpaBi MaB MPEIOULIAHAN XapakTep sl KPUMIHAIBHOTO CYI0YMHCTBA.



Busnaueno kmacudikamirto goka3iB  3a  ABcrpidicekkuMm  KpuminambHO-
nporecyalbHui kojaekc 1873 p., KOTpl MOAUISAINCSA Ha JAOKa3| IOJI0 iX JpKepena Ta
o0 iX npeamerta. Jlokasu Mmoo iX Jxepena Oyiau J0JaTKOBO PO3AUICHI Ha MpsAMI
J0Ka3M 1 HempsAMi Aoka3u. Jlkepernom MmpsMux J0Ka3iB MOTIM OyTH JIMIE BUCHOBKH,
3po0JIeHI 0COOMCTO Cy1JIet0 a00 TPETIMH CTOPOHAMH, SIK1 IMOTIM TOBITOMIISIIN CYIIIO
PO HUX, a MJICTABOI0 JJIi HENMPSIMUX JTOKa3iB TMOCIYXWJIM BUCHOBKU CYMJI, SIKi
MOJISITalTd Y BCTAHOBJICHHI JOCTOBIPHOCTI (akTy, o0 Oyiau MpPEeaMeTOM TOKa3iB.
Jlokasu o0 npeameTa OOBHUHYBAUEHHS MOJUISUIMCS HAa OOBHHYBAJIbHI JIOKAa3W Ta
BUIpPaBAyBaJIbHI J0Ka3u. BkazaHo, 110 TOAINIHS MpaBoBa JiTepaTypa IMOB’s3yBajia
MOHSATTS JIOKa3iB 3 TMOHATTSAM 3aco0iB JTOKa3yBaHHS, SIKI PO3YMLIUCS SIK OyJb-sKa
mporiecyaibHa MisUTbHICTb, IO JO3BOJISIE OTPUMATH J0Ka3u y cyai. B aBcTpiiichkkoMy
KPUMIHAJIBHOMY CYJOYMHCTBI BUAUISUIA Takl 3aCO0M JAOKa3yBaHHA: OIJISAJl, BUCHOBKH
€KCIIepTIB, MOKa3aHHS CBIJKIB, TOKAa3aHHS I11/103pI0BAaHOTO (OOBUHYBAY€HOTO), JTUCTH
1 JTOKYMEHTH Ta Y3TO/KCHHsI KUIBKOX HEMpSMHX JO0Ka3iB Tomo. Benwky yBary B
KoZIeKCl OyJio MPUIIEHO EeKCIiepTaM, 10 MajlM JiBa 3aBJaHHS: IMepIle — BUBUYCHHS
MaTepiallbHUX JI0Ka3iB, APYre — IMOJaHHS BiAMOBIAHUX BHCHOBKIB €KCIIEPTH3H Ta ix
oOrpyHTyBaHHs. BUKIUK ekcrniepTiB 3aj1ekaB Bij BOJI CYl, 3a 3arajJbHUM IPaBUIIOM
CYJUIsl BUKJIMKAB JIBOX €KCIIEPTIB.

3nilicCHEHO TMOPIBHSIHHS HOPM KpWUMiHAJIbHO-TIpoIecyaabHuX KoaekciB 1850 i
1853 pp. i3 HOopmamu KpuminangpHO-TIporiecyanbHOro Koaekcy 1873 p. momo
IOPUCIUKIN Cyay, 3BIIKM BUIUIMBAE, IO MOJOKEHHS KpuMiHaIEHO-TIPOIIECYaIbHOTO
koqekcy 1853 p. mo cyTi MICTHB aHaJIOTI4YHI 3a 3MICTOM T0JIOKeHHsI KpumiHanbHO-
nporecyanbHoro koaekcy 1850 p. mpo ropucauKiiio, OCKIUIBKH, BIAMOBIIHI
MpollecyaabHl HOPMH JOBEIH CBOIO €(PEKTHUBHICTh HA MPAKTUIN. ABCTPIACHKHIA
KpuminanbHo-nipouiecyanbuuil kogekc 1873 p. BCTAaHOBIIIOBAB 3arajibHy i BUHSITKOBY
IODUCIUKINI, KpUTEpPiEM KOTpUX OYB TEPCOHANBHUN  XapakTep, a came
PaBOBIJHOCHHH, 1110 BUPIIIYBAJIUCS Y BIUCHKOBUX CY/JaX, a TAKOXK, TPABOBIJHOCHHH,
[0 PETYyJIOBAIKCS MIXHAPOJHUM MpaBoM. OXxapakTepu30BaHO FOPUCAMKIINIO CYIY,
KOTpa MOJLISIacs Ha TEPUTOPIaIbHY, sIKa MOIJIa OyTH: 3BUYaitHOIO (110 TPyHTYBajIacs
Ha 3arajbHUX MOJOKEHHSX 3aKOHY) M Haj3BUuaiiHa (0a3zyBajacs Ha BUHITKOBOMY

MOJIOKEHHI, M0 ICHYBaJO TUIBKU JIS TEBHOI OCOOJIMBOI CHpaBH, IO CTOCYBAJIOCS



YICTO 30BHIIIHIX i BUMAIKOBUX OOCTaBHH, K1 BUMAraju Jjisl BUPIMICHHS KOHKPETHOT
CIIpaBH 3aJIy4CHHS 1HIIIOTO CyaY), a TAKOX MPeIMETHY (POJIOBY).

Haronomeno Ha Tomy, 1o aBcTpiicbkuii KpuMinaasHO-IpoIieCyanbHUN KOJEKC
1873 p. Bmepiie BpETyIbOBYBaB TIOJIOKEHHS TIPO EKCIEPTHUHA BHCHOBOK SIK
CaMOCTIMHHMH JOKa30BUH 3aci0 Y KpUMIHAJILHOMY CYJAOYMHCTBI, KOTP1 OyJIM BKIIFOUYCH1
y tnaBi Xl, ge, TakoX MICTWIMCA TOJOXEHHS MpO Orisa wmicis nonii. BogHouac
MpOCTEXyBajacs TEHISHIS 3aMICTh €KCIEPTIB — MPUBATHUX OCI0 3alTyuaT JAeprKaBHi
YCTAaHOBHU Ta IHCTUTYTH Yy JeAKUX chepax, Harpukiaa piHaHCOBIM, MEAUYHIHN Ta 1H.

ABcrpiiicekuii  KpuminaneHo-TiponiecyanbHuil konekc 1873 p. BcTaHOBIIOBaB
YiTKI TEPMIHU MTOJAHHS CKApTry — HE MI3HIIIE EeCTH THXKHIB 3 4aCy CKOEHHS 3JI0UHHY.
3rigHo 3 po3’sicHeHHsAM MiHicTepeTBa foctuiii Bix 28 mororo 1879 p. came gara
CKOEHHS 3JI0YHHY, a HE JlaTa, KOJM CTaJ0 BIJOMO MPO HHOTO, BBAXKAJIACS BUXITHOIO
TOYKOIO Yy BCTAHOBIIEHHI TrpaHUYHUX TepMiHiB. [Ipokypop OyB 3000B’si3aHMit
O3HAMOMHUTHUCS 3 yCiMa MOBIJIOMJICHHSMHU IOJI0 3JIOYMHIB, y T.4. QHOHIMHHUMHU.
[Ipoxypop Takox BOJIOJIIB MPABOM 3BEPTATHUCS 10 CYy 100 MOYATKY MONEePEaHBOTO
CyJIOBOTO CIIJICTBA y CHpaBi, KIOMOTAaTH MPO TMPOBEACHHS OOIIYyKY OyIMHKY.
[TinTBEepKEHO HEUITKUM PO3MOALT KOMIIETEHIII MIXK CIIIYUM CYIJCIO 1 MPOKYPOPOM
y KOHTEKCTI MOYaTKy JOCYJOBOTO CIIJCTBA, a TaKOX Te, IO BIPOBAIKCHHS
MOTIEPEAHBOTO CIIACTBA Yy MpOILIEC, SKE IMEepeAyBajo TOJIOBHOMY CIiJCTBY, CTalo
HOBOBBEJICHHSIM aBCTPilichkoro KpuMiHabHO-TIpoliecyanbHOTo Kojaekcy 1873 p.

[Tokazano, o aBcTpiickkuii KpuminanbHO-TIpoliecyanbHuit kojeke 1873 p. OyB
CIpSIMOBaHUM Ha 3a0e3MeueHHs] MaKCUMaIbHO KOPOTKOTO CYAOBOTO 3acimaHHs 0e3
3aBUX TIPOJIOBXKEHb 1 TI€PEHECeHb, MPUYUHOI0 CTAJI0 BHUIAHHSI PECKPHUIITY
MinictrepctBa rocTuilii Bix 12 rpynns 1877 p., sike peKOMEHIyBalIO BCIM Cylam, 10
KOMITETEHIIT IKMX HAJICKaB PO3IJIsI KpUMIHAIBHUX CIIPaB, IIOOU PO3IJIs CIIpaB Mpo
TSDKKI TIJIECHI YIIKOJPKEHHS BimOyBaBCS B OAWH JeHb. MeTa Takoro KpOKy —
3a0111aJPKEHHST KOIITIB 1 4yacy Ha poOoTy ekcriepTiB. Kojiekc IomyckaB MOKIHUBICTb
3a0YHOTO PO3TJIAY KPUMIHAJIBHOI CIPaBH, SKIIO MPUCYTHICTHh MIJACYIHOTO HE Oyia
HEOOX1THOIO 3 OTJISAY Ha TSDKKICTH CIIPaBH, 1 SKIIO HOMY 3arpoKyBajo He Oijiblie

I’ SITH POKIB 11030aBIieHHs Boi (§ 427).



Bupoxk y cripaBi 3a yyacTi IpUCSKHUX MIT OyTH OCKap>KeHUH B anemsiiHoMy i
kacamiitHomy nopsnky. Ocoba, ska Mana Hamip MOAaTH areldlli, 30008’ a3yBanacs
CIIOYaTKy BUSIBUTH 1€ Hamip meped cyaoM (He Ti3HIIIEe TPhOX [HIB, a MICHS
MPOTOJIOMICHHS JJaBAIOCs BICIM JHIB Ha MOJAHHS amelAlii 10 TOTO Cyay, SIKUil BUHIC
pIIICHHS).

OxapakTepu30BaHO CTali CyI0BOTO Mporiecy 3a KpuMiHambHO-TIPOIECyaTbHIM
KogekcoM 1873 p. 10 SIKMX BITHOCUIIHN: MOPYIICHHS KPUMIHAIBHOI CIpaBU (TILIBKU 3a
HAsBHOCTI CKapru nyOJiuyHOi ab0o MpuBaTHOI); Ai3HAHHSA (METOI0 SKOI OYJo
OTPUMAaHHS MOSICHEHB BiJ MIJO3PIOBAHOIO, BiJ MOTEPIUIOro, (DIKCyBaHHS JOKa3iB Yy
crpaBi) 1 BAHECEHHSI 0OBHHYBAJILHOTO aKTy (13 BU3HAYCHHSIM KBaTi(ikailii BANHEHOTO
3JI0YMHY); TMIArOTOBKA KPUMIHAIBHOTO MpOUECy (CyA pO3IIsiIaB KIOMOTAaHHS CTOPIH
PO HOBI JOKAa3H, MPU3HAYAB 3aXUCHUKA JUIsl 0OOBUHYBAa4€HOI0, BCTAHOBIIIOBAB AATYy 1
MICIIE PO3IJIsAY CIpaBH); TOJOBHE CYAOBE 3aciiaHHA (OCHOBHMH e€Tam po3IJILy
KPUMIHAJIBHOI CIPABH); BCTAHOBJICHHA MOKapaHHS JJi1 OOBHHYBAYEHOIO (SIK CyJIOM
CaMOCTIHHO, Ta 1 3 JJONOMOTOK CY/AJIIB MPUCSKHHUX, KOTPI BU3HAYAIM BUHYBATICTH /
HEBUHYBATICTh MIJICYJHOTO); OTOJIOIICHHS] BUPOKY (3aBepIIaJbHUN eTar, Je BUPOK
BU3HAYAJIM HA HAapaJl Cy/ly); OCKap>KEHHsI BUPOKY (IMOJaHHs anessuiiHol, KacaliitHoi
CKapru y BCTAHOBJICHUH TEpMiH); BUKOHAHHS BHPOKY (BpaxyBaHHsS OCOOJMBOCTEN
MOKapaHH).

Kntouoei cnosa: asctpiiicekuii KpuminansHo-mipotiecyansuuii kogexe 1873 p.,
KpUMIHAJIbHE CYJIOYMHCTBO, ABCTpiWicbka immepis, ABCTpo-YropiuHa, ["anuyuHa,
koaudikaiisi, MPOEKT KPUMIHAIBHO-IPOUECYAIbHOIO  KOAEKCY,  MNPUHIIMIH
KPUMIHAJIBHO-TIPOLIECYIBHOTO ~ TIpaBa, CTaAii aBCTPIHCBKOTO  KPUMIHAIBHOTO

CyJIOYMHCTBA.
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Halaburda T. I. Criminal proceedings in Galicia under the Austrian Code of
Criminal Procedure 1873. — Qualifying scientific work on the rights of manuscript.
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In the dissertation based on the analysis of normative-legal acts operating in the
territory of Galicia in the investigated period, scientific literature, archival documents
and other written sources, the implementation of criminal proceedings in Galicia under
the Austrian Criminal Procedure Code 1873 was comprehensively investigated.

The analysis of historiographical material on the subject of the study revealed the
peculiarities of the development of the identified problems. An array of historiographic
literature was classified by chronological criteria for three periods. The key research
base is characterized, which includes regulations, published materials and unpublished
documents from archival collections.

The dissertation investigates the reasons for the conclusion of the Austrian Code
of Criminal Procedure 1873. It is stated that the Austrian Code of Criminal Procedure
of 1873 reflected the transformation of the political system in Austria in the second
half of the 19th century. The changes that occurred in the Habsburg Monarchy after
the revolutionary events of 1848-1849 were based on a large-scale reform of the
political and legal system of the state. One of the first reformed codes of criminal
procedure was the Code of January 17, 1850, which departed from the Inquisition
process and introduced into the judicial system the principles of a modern mixed
process, including the openness and orality of court proceedings declared by the 1849
Constitution.

One of the features of the Austrian Code of Criminal Procedure of 17 January
1850 was that although it was approved for the whole empire, it had not entered into
force in all countries. The territorial limits to the implementation of the liberal judicial
model had been initiated by the Austrian Parliament. On a positive note, the Code of
Criminal Procedure 1850 had proved how important the principle of social justice was
in ensuring the constitutional independence of the judiciary and judges. It is noted that
the centralization of power and the departure from democratic principles of the criminal
process led to the introduction of the Criminal Procedure Code 1853, which partially
returned to the model of the inquisition process and promoted bureaucratic formalism
and made the stage of pre-trial investigation central to the criminal process, abolished
the jury trial and restored the negative theory of evidence. It is noted that the Criminal

Procedure Code 1853, especially in the context of pre-trial investigation, had a



significant influence on the development of criminal proceedings and judges, had
already applied the Austrian Criminal Procedure Code 1873.

It was found that the Austrian Code of Criminal Procedure 1873 was inextricably
linked to previous laws governing Austrian criminal procedure, in particular, the Code
of Criminal Procedure 1850, under which the Code of Criminal Procedure 1873 had
returned to many progressive principles and provisions. At the same time, judicial
practice and scientific literature developed since the Criminal Procedure Code 1853, in
a number of provisions that were not repealed by the Code of Criminal Procedure 1873
in force or established in other legal acts, continued to operate within the same legal
framework.

The period of reforms and peculiarities of the codification work on the projects of
the Austrian Criminal Procedure Code 1873, where the influence of the political
situation in the country became an important factor, is shown. It was noted that one of
the main motives for the codification of the Austrian Code of Criminal Procedure was
a factor in public life that included strengthening national unity among the various
population groups, ending the conflict and reconciling opposing interests and views in
the then society.

The sources were specified, the structure clarified and the main provisions of the
Code of Criminal Procedure of 1873 were comprehensively analysed. It is stated that
the entire codification process lasted 13 years, during which 10 draft laws were created,
most of which were not even aimed at further work. The Code of Criminal Procedure
of 1873 can be considered as one of the most perfect criminal procedure codes of its
time, finally establishing a modern mixed process, introducing the evidence process in
a public and independent trial. This approach allowed the rules of the Code of Criminal
Procedure of 1873 and the newly independent States, which stood in 1918 after the
collapse of the Habsburg Empire.

The question of the entry into force of the Austrian Code of Criminal Procedure
1873 was studied, according to which the Austrian parliament considered the
possibility of introducing the code and jury institute only in the kingdoms and
territories of the empire, where the Austrian Code of Criminal Procedure 1850 was in

force, except for such Western Ukrainian lands as Galicia and Bukovina, whereby a



separate law the code and jury institute were to be introduced later. It was concluded
that Galicia and Bukovina did not become the testing ground for the Austrian
legislation, because the representatives (deputies) from the regions through discussions
in the parliament and numerous petitions from the regions and the petition of the Lviv
Chamber of Advocates ensured that the Criminal Procedure Code 1873 and the institute
of the jury were introduced simultaneously throughout the empire.

It is established that the Austrian Code of Criminal Procedure 1873 was created
using the means of norm-design and engineering, which are relevant and used to
develop modern procedural codes, in particular, the Code of Criminal Procedure of
Ukraine. It was found out that such means were the principles of law (the principle of
legality (§ 34), the principle of objective truth (§ 3, 34, 69, 241, 282, 283), the principle
of publicity (§ 228, 231, 258, 440, 456) and others.) legal presumptions: the
presumption of knowledge of the law (§ 3, 172, 365), the presumption of
inadmissibility of evidence obtained in violation of the rules of criminal procedure law
(§ 202), etc.; legal fictions concerning the time limits in criminal proceedings (§ 6),
etc.; legal axioms: freedom from self-disclosure and the right not to testify against close
relatives and family members (§ 152), any doubt is interpreted in favour of the accused
(§ 20), etc.

It was established that in the procedural guarantees of individual rights under the
Austrian Criminal Procedure Code 1873 belonged to the right of a suspect / accused
and other participants in criminal proceedings to have a defence counsel (attorney),
which guaranteed him an explanation of this right (§ 3, 41), the opportunity to choose
a defence counsel and invite him (§ 39, 440), the provision of free assistance to a
defence counsel in cases prescribed by law (§ 41, 347), etc. Important safeguards to
ensure the right of the defence are the right of the public prosecutor to refuse to support
the prosecution (§ 48), and if the private prosecutor did not file an indictment or other
motions necessary to support the prosecution within the statutory time limit, or if he
did not appear at the main hearing, or if he did not declare support for the prosecution
at the main hearing, it was considered that he refused to support the prosecution,

entailed the closing of the case by the court on this ground (§ 46), and others.



With the adoption of the Code of Criminal Procedure of 1873, the procedure for
conducting criminal proceedings was based on the principles of legality, objective
truth, orality and immediacy, publicity, adversarial proceedings, the presumption of
innocence and the provision of proof of guilt, the initiation of legal proceedings only
when there is a complaint, the inviolability of property rights, the free evaluation of
evidence by the court, respect for human dignity, the inadmissibility of turning to the
worst, and judicial protection of violated rights.

It is stated that the Austrian Code of Criminal Procedure 1873, under the
provisions of the basis for the free assessment of evidence, contained only one
exception, stating that if the previous question concerned the validity of the marriage,
the decision of the civil judge competent in the case must be used as the basis for a
judicial decision in a criminal case. In this case, the sentence in the civil case was
prejudicial to the criminal proceedings.

The classification of evidence according to the Austrian Code of Criminal
Procedure of 1873, which was divided into evidence by its sources and by its subject,
was determined. Evidence sources were further divided into direct evidence and
circumstantial evidence. The source of direct evidence could only be the findings made
personally by the judge or third parties who then informed the judge of the findings,
while the basis for circumstantial evidence was the judge’s findings, which were to
establish the credibility of the fact which was the subject of the evidence. The evidence
of the subject of the prosecution was divided into accusatory evidence and exculpatory
evidence. It is specified that the then legal literature linked the concept of evidence
with the notion of means of proof, which was understood as any procedural activity,
allows obtaining evidence in court. In Austrian criminal proceedings, the following
means of proof were allocated: examination, expert opinions, witness statements,
testimonies of the suspect (accused), letters, documents, and approval of several
circumstantial evidence. The code paid great attention to experts, who had two tasks:
the first was to examine material evidence and the second was to present the relevant
expert findings and their substantiation. The experts’ call depended on the judge’s will;

as a general rule, the judge summoned two experts.



A comparison was made between the rules of criminal procedure codes 1850 and
1853 and those of the Code of Criminal Procedure 1873 on the jurisdiction of the court,
from which it follows that the provisions of the Code of Criminal Procedure 1853
essentially contained provisions on jurisdiction similar in content to those of the Code
of Criminal Procedure 1850. The Austrian Code of Criminal Procedure of 1873
established general and exclusive jurisdiction, the criterion for which was personal, i.e.
legal relations, were decided before military courts and legal relations were governed
by international law. The jurisdiction of the court was divided into territorial
jurisdiction, which could be: ordinary (based on the general provisions of the law) and
extraordinary (based on an exceptional situation, which was only for a certain special
case, which concerned purely external and incidental circumstances requiring another
court to decide the case), as well as substantive (generic) jurisdiction.

It was noted that the Austrian Code of Criminal Procedure of 1873 for the first
time regulated the provision on expert opinion as an independent means of evidence in
criminal proceedings, which were included in Chapter XI, which also contained
provisions on the inspection of the scene. At the same time, there was a tendency to
involve government agencies and institutions in certain areas, such as finance,
medicine, etc., instead of experts.

The Austrian Code of Criminal Procedure 1873 set a clear time limit for filing a
complaint — no later than six weeks from the time the crime was committed. According
to the explanation of the Ministry of Justice of 28 February 1879, it was the date on
which the crime was committed and not the date on which it became known that it was
the starting point for setting time limits. The prosecutor was obliged to familiarize
himself with all reports of crimes, including anonymous ones. The prosecutor also had
the right to apply to the court for a preliminary investigation of the case, to request a
search of the house. The unclear division of competences between the investigating
judge and the prosecutor in the context of the commencement of the pretrial
investigation was confirmed, as well as the fact that the introduction of the pretrial
investigation into the process that preceded the main investigation was an innovation

of the Austrian Criminal Procedure Code 1873.



It was shown that the Austrian Code of Criminal Procedure 1873 was aimed at
ensuring that court proceedings were as short as possible without unnecessary
extensions or postponements, the reason being the issuance of a rescript by the Ministry
of Justice of 12 December 1877 which recommended that all courts with jurisdiction
over criminal cases should have one day to deal with serious injuries. The purpose of
this step is to save money and time for the work of experts. The Code allowed for the
possibility of hearing a criminal case in absentia if the presence of the defendant was
not necessary, given the gravity of the case, and if the defendant was facing up to five
years’ imprisonment (§ 427).

A verdict in a jury trial could be appealed against at the appeal and cassation. The
person intending to appeal was obliged to first reveal this intention before the court
(not later than within three days, and after the announcement, eight days were given
for appealing to the court that issued the decision).

The stages of judicial process under the Code of Criminal Procedure of 1873 were
described as follows: initiation of criminal proceedings (only in the presence of a public
or private complaint), inquest (the purpose of which was to obtain explanations from
the suspect, from the victim, to record evidence in the case) and indictment
(determining the qualification of the crime committed) preparation of criminal
proceedings (the court considered the parties’ petition for new evidence, appointed a
defence counsel for the accused, set the date and place of the examination of the case).

Keywords: Austrian Criminal Procedure Code 1873, criminal proceedings,
Austrian Empire, Austria-Hungary, Halychyna, codification, draft Code of Criminal

Procedure, principles of criminal procedure law, stages of Austrian criminal justice.
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