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Hucepraliss € mepmiMM B YKpaiHCBKIM Hayll KOHCTUTYIIIHHOrO MpaBa
MOHOTpa(QIYHUM  JOCHIJKEHHSM  KOHCTUTYILIMHO-IPAaBOBOrO  3a0e3MeueHHs
HE3aJIC)KHOCTI KOHCTHUTYIIIHHOTO Cyay Ha OCHOBI aHajli3y YKpaiHCBKOro Ta
€BpOMEICHKOro 10CBiay. B poOOTI MpoBeIeHO KOMIUICKCHHM aHaji3 MeXaHI3MY
3a0€3MCUYCHHS] HE3aJIC)KHOCTI KOHCTUTYIIHHOTO Cyay, KiIacu(ikoBaHO 3aco0u i
3a0€3MCUYCHHS; BU3HAYEHO CHCTEMM 3ac00iB, SKUMH KOHCTUTYI[IHHUH CyJI MOXKE
3a0e3nedyBaTd BIJACHY HE3aJEXKHICTh Ta $KI MalOTh pPEalTi30BYBaTUCS IHIIUMU
cy0’eKkTamu.

BcraHoBneHO, 10 TIOHATTS He3ANeHCHICMb  KOHCMUMYYIUHO20 CYOy €
0araToacrneKTHUM Ta MOKE PO3TJISIATUCS IK KOHCTUTYIIIMHA IHHICTD, IPUHITUII Ta 5K
BJIACTUBICTh KOHCTUTYILIMHOTO CYIy, IO BiI0Opa’kae Takuil HOro cTaH, 3a SIKOTO
BiJICYTHIi HerpaBoMipHui BB Ha Cy1 3 00Ky iHIIKX cy0’ekTiB. J[oBeneHo, 1m0 cTan
HE3JIC)KHOCTI KOHCTUTYILIHHOTO CYIy € TEPEeIyMOBOIO HOTO HEYIEePEIKEHOCTI MpH
3MIMCHEHHI TOBHOBA)XEHB, & MOTO JOCATHEHHS MOXKJIMBE 32 PaXyHOK ITOBHOIIIHHOTO
(GYyHKITIOHYBaHHS MEXaHI3My KOHCTUTYIIIITHO-IPABOBOTO 3a0€3MCYCHHSI.

OOrpyHTOBaHO, 11O TMPAaBOBUW  MEXaHI3M  KOHCTUTYIIHHO-TIPABOBOTO
3a0€e3MeUeHHS He3aJIe)KHOCTI KOHCTUTYIIHHOTO CY Ty € CUCTEMOIO MPABOBUX HOPM, SIKi
(dbopMyIOTh TapaHTii, Ta IHIIKUX 3aC001B FOPUIUIHOTO 1 HEIOPUIAUIHOTO XapaKTepy, 110
peari3yrOThCS 3a/1J11 YHUKHEHHS HETIPAaBOMIPHOTO BIUTMBY Ha KOHCTHTYIIMHUN CY/ Ta
3a0€e3IeUeHHs HOro HeyNnepeKCHOCTI MpH 31HCHEHH]I TOBHOBAYKCHb.

[IpoBeneno  kimacudikamiro 3aco0iB 13  3a0e3MEUeHHS  HE3aJIeKHOCTI
KOHCTUTYLIMHOTO CYJy 3a BIAMOBIAHUMHU Kputepismu: (1) 3a xapakTepoM: Ha 3aco0u

IOPUJIMYHOTO Ta HEIOPUJIMYHOIO XapakTepy; (2) 3a cyO’exkTomM: Ha 3aco0u, IO



peani3yloThCsl KOHCTUTYIIMHMM CYAOM CaMOCTIMHO Ta 3aco0u, IO peai3yroThCs
IHIIMME cyO’ekTaMu. 3acO0M HEIOPUIUYHOTO XapaKTepy peani3yloTbes cy0’eKTaMu,
e HE MAalTh BIAJHUX IMOBHOBaXECHh, HAa OCHOBI MPAaBOBHX HOPM, Haidacrimie
JTUCTIO3UTUBHOTO XapaKTepy

B nucepramiifHiii  po0GoTi  mpoaHani3oBaHO  cmocoOu  (popMyBaHHS
KOHCTUTYILIMHUX CY/IIB €BPONENUCHKUX JepKaB Ta 3p00JE€HO BUCHOBOK, IO CE€peJl HUX
nepeBakae 3MilmIaHui crnocid. BcTaHOBIEHO BIACYTHICTh MPSAMOI KOPEJALil MK
crocoboM (GpopMyBaHHS KOHCTUTYIIIHHOTO Cyy Ta GOPMOIO TTPABITIHHS YU JCP’KaBHO-
TEPUTOPIATBHUM YCTPOEM.

3’sCcOBaHO, M0 KIIOYOBOK MpoOJieMOl0 Mpu (GopMyBaHHI MEPCOHAIBHOTO
CKJIaJly OpraHy KOHCTUTYIIMHOI IOPUCIAUKIIT B VYKpaiHi € HaaMipHa JIHCKpPEIlis
cy0’exTiB mpusHaueHHs cyaniB Konctutyiiiinoro Cyay. 3po0ieHO BHUCHOBOK, IO
npoueaypa MNpU3HAUYCHHS CyAAIB Mae OyTH TMpUBEACHA Yy BIAMOBIAHICTD 10
Konctutymii YkpaiHu i 3alpoBa/DKCHHS PEAbHOTO KOHKYPCHOTO BizOopy
KaHIM/1aTIB.

JloBeneHo, 1m0  mpoueAypa  NPUIMHEHHS  TMOBHOBAaXEHb  CYIAl
KOHCTUTYILIMHOTO CyAy € BaXJIUBUM €JEMEHTOM MEXaHI3MYy KOHCTUTYIIIIHO-
IPaBOBOTO 3a0e3MeUeHHs HEe3aJIe)KHOCTI KOHCTUTYIIHHOTO Cyay, a 4iTKi MiJCTaBH
NPUNUHEHHS  TOBHOBWXEHb CYIJI € TapaHTisIMA  HE3aJle)KHOCTI  CY/IIB
KOHCTUTyLIMHOrO  cyay. [lpouenypa  mpunmuHEHHS  MOBHOBaXXEHb  CYIII
KOHCTUTYIIMHOTO CYJly Ma€ BUKOHYBATH JAB1 PYHKIIIT — 00MEKyBaTH MOJITUYHUNA TUCK
1 MOJIMBICTH CBaBUILHOTO MPUMTUHEHHS TOBHOBAXKEHD CYJI/II Ta TIepei0adaT peabHy
MOJXKJIMBICTh 3BUIBHEHHS CY/JII Y BCTAHOBJICHMX 3aKOHOM BHITaJIKaX, 30KpeMa MpH
BYMHEHHI JUCIUIUTIHAPHOTO MPOCTYIIKY.

B KOHTEKCTI HAIIOHAIBHOTO OPTraHy KOHCTUTYIIHOI FOPHCAMKIN, 3p00JIeHO
BHCHOBOK, 1110 JIii cy0’€kTiB mpu3HadeHHs cyaniB Koncturyiiinoro Cyny Ykpainu 3i
cnpobamMy TPUMHUHEHHS] TTOBHOBAXKEHD CY//IB B HEKOHCTUTYIIMHUN CIOCIO CBIAYATH
PO rIUOOKY KPU3y KOHCTUTYIINHOI KYJIbTYpPH.

Haromnomeno, mo cepen cy0’eKTiB, SKi peayi3yloTh 3aco0M 3a0e3medeHHS
HE3aJIe)KHOCT1 KOHCTUTYLIHOTO CYly, KOHCTUTYLIHHUN CyJl 3aliMa€ KIIOUOBE MICIIE.

KoHCcTUTyHITHUM CyJIOM peani3yloThCsl SIK IOPUAMYHI, TaK 1 HEIOPUIWYHI 3acOo0U



3a0€3MeUYeHHs] HE3aJIeKHOCTI, Takl AK: (POPMYBaHHS CTalOi MPAKTUKUA, YHUKHEHHS
BUIAJIKIB 3aTSATYBaHHSA CTPOKIB PO3IJISAAY KOHCTUTYLIMHUX MPOBaKEHb, NIATPUMKA
BHUCOKOTO piBHS MHYOJIYHOCTI 1 MPO30POCTI Y CBOIM MISNIBHOCTI, 1HCTUTYLIAHOTO
MOCUJICHHSI CeKpeTapiaTy, poOoTa Haja 3a0e3MeUeHHSIM I1HCTUTYIIMHOI TaM ATi,
MPOBEJCHHS 3acilaHb OpraHy CaMOBpPSIYBaHHS KOHCTUTYLIMHUX CYJIJIB, HaJeKHa
po0oTa OYUIbHUKA KOHCTUTYUIHHOTO Cyy. AKUIEHTOBAHO yBary Ha TOMY, LIO HaBITh
a0CoJII0THA pealizallisi ycix 3aco01B 3a0e3MeUeHHs He3aJIeKHOCTI KOHCTUTYIIHHOTO
CyIdy CaMOCTIHO CyIOM HE MOXK€ TapaHTyBaTH HE3aJeKHICTh OpraHy, OCKLTbKH
OCTaHHSI TOTpeOye J0OpOCOBICHOI Ta HAJIKHOI peanizailii BiAMOBIAHUX 3aco0iB
IHIIUMH CY0’ €KTaMHu.

3po0JieHO BHUCHOBOK, IO SIKICHE MOTHUBYBAaHHS PIIIEHb KOHCTUTYLIMHUMHU
CyllaMH — OJWH 13 HaWBaXJIMBIMIKX 3aC001B 3a0€3MEUCHHS BJIACHOI HE3aJIC)KHOCTI,
OCKIJTbKH PillIeHHS KOHCTUTYI[IHHOTO CY/y € OJJHOYACHO i OCTATOYHUM MPOAYKTOM iX
TISUTBHOCT1 1 OCHOBHOIO (DOPMOIO KOMYHIKAIIi 3 1HIIUMHU CYO’€KTaMu. 3pOo3yMii Ta
apryMeHTOBaH1 PIIEHHS MOCUITIOIOTH MOBAry Ta aBTOPUTET 10 KOHCTUTYLIHHOTO Cy1y
1 , SK HaCIIJIOK, CHPUSIIOTh TMOCUJIEHHIO Horo He3zasexxHocTi. Haromomeno Ha
MOKJIUBOCTI ~TMOXUTHYTH  BJIACHUA  aBTOPUTET HEMOCHIJIOBHOIO  MPAKTHKOIO
KOHCTUTYIIHHOTO CYyy.

OxkpeMy yBary mpHCBSYE€HO OKpEeMId IyMIIN Cyaji KOHCTUTYIIHHOTO CYAy, SIK
3aco0y 3a0e3medyeHHsT WOro 1HAMBIIyabHOI HE3aJIeKHOCTI, OCOOJIMBO Y BUMAAKY
HE3TOU CY/IJIi 3 PIICHHSIM I10-CYTI CITPaBU.

BcranoBneno, mo 3acobamu 3a0e3reyeHHs] HE3aleKHOCTI KOHCTUTYIIHHOTO
Cyly HCIOPHJIMYIHOTO XapaKTepy, 30KpeMa, € JisUTbHICTh 3ac00iB MacoBoi iHdopMaiii,
peanmizallisi rpoMaasHaAMH TpaBa HAa MHUpPHI 310paHHS Ta AISUTBHICTH TPOMAJCHKHUX
oprasizaiiid. 3po6JIeHO BUCHOBOK TIPO T€, IO IIi 3aCO0M Ha TMPAKTHUIll MOKYTh MaTH SIK
MO3UTUBHUAM TSI 3a0€3MEYCHHS] HE3aJIEKHOCTI KOHCTUTYIIIHHOTO cyay e(deKT, Tak i
MOXXYTbh OyTH HaBIIAKW BUKOPUCTAHI 3a]J1s1 TUCKY Ha HBHOTO.

Kniowuosi cnosa: KOHCTUTYIIWHUN CyJd, HE3aJICKHICTh, KOHCTHTYIIIHHA
IOPUCAUKINISA, MeXaHi3M 3a0e3MeUeHHs HEe3aIeKHOCTI, 3aci0  3a0e3reueHHs

HE3aJIe)KHOCT1, HEYNepeKEeHICTh, 0€3CTOPOHHICTD.



Summary
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Dissertation for the degree of Doctor of Philosophy in Law in specialty 081 —
Law. — lvan Franko National University of Lviv, Ministry of Education and Science of
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The dissertation is the first in the Ukrainian science of constitutional law
monographic study of ensuring the constitutional and legal independence of the
constitutional court based on the analysis of Ukrainian and European experience. The
paper covers a comprehensive analysis of the mechanism for ensuring the
independence of the constitutional court, classifies the means for its ensuring; the study
defines the system of means, with which the constitutional court can ensure its own
independence, and which shall be realized by other subjects of law.

It has been established that the concept of the independence of the constitutional
court is multifaceted and can be considered as a constitutional value, principle, and as
a property of the constitutional court which reflects such a status of it, in which there
is no undue influence on the Court by other subjects of law. It has been proven that the
state of the independence of the constitutional court is a prerequisite for its impartiality
in exercising its powers, and it is possible to achieve it given the full operation of the
mechanism of the constitutional and legal guarantee.

It is substantiated that the legal mechanism of constitutional and legal ensuring
of the independence of the constitutional court is a system of legal norms that form
guarantees and other legal and non-legal means implemented to prevent the undue
influence on the constitutional court and ensure its impartiality in exercising its powers.

The classification of means to ensure the independence of the constitutional
court has been carried out according to the relevant criteria: (1) by nature: legal and
non-legal means; (2) by subject: for means which are used by the Constitutional Court

independently and means which are used by other subjects. Non-legal means are



realized by subjects that do not yet have the authoritative powers, based on legal norms,
mainly of dispositive nature.

In the dissertation, the ways of formation of constitutional courts of the European
states are analyzed and the conclusion is drawn that the mixed way prevails. There is
no direct correlation between the way of forming the constitutional court and the form
of government or a state and territorial structure.

It has been found that the key issue in the formation of the personnel of the body
of constitutional jurisdiction in Ukraine is the excessive discretion of the subjects of
appointment of judges of the Constitutional Court. It has been concluded that the
procedure for appointing judges should be aligned with the Constitution of Ukraine for
the introduction of a real competitive selection of candidates.

It has been proven that the procedure of termination of the powers of a judge of
a constitutional court is an important element of the mechanism of a constitutional and
legal ensuring of the independence of the constitutional court, and clear grounds for
the termination of the powers of a judge are guarantees of independence of judges of
the constitutional court. The procedure for terminating the powers of a judge of the
Constitutional Court should fulfill the two functions, i.e., it should limit political
pressure and the possibility of arbitrary termination of a judge and to provide a real
possibility of dismissal of a judge in cases established by law, including the cases of
disciplinary misconduct.

In the context of the national body of constitutional jurisdiction, it has been
concluded that the actions of the subjects of appointment of judges of the Constitutional
Court of Ukraine with attempts to terminate the powers of judges in an unconstitutional
manner indicate a deep crisis of constitutional culture.

It has been emphasized that among the subjects which use the means of ensuring
the independence of the constitutional court, the constitutional court performs a key
role. The Constitutional Court uses both legal and non-legal means of ensuring
independence, such as establishing sustainable practices, avoiding delays in reviewing
constitutional proceedings, maintaining a high level of publicity and transparency in
its activities, institutional strengthening of the secretariat, working on institutional

memory, holding meetings of the body of self-government of constitutional judges,



proper work of the head of the constitutional court. The emphasis is placed on the fact
that even the absolute implementation of all means of ensuring the independence of the
constitutional court by the court alone cannot guarantee the independence of the body,
as the latter requires fair and proper implementation of relevant means by other
subjects.

It has been concluded that careful reasoning of the decisions by constitutional
courts constitutes one of the most important means of ensuring their independence
since the decisions of the constitutional court are both the final product of their
activities and the main form of communication with other actors. Clear and reasoned
decisions strengthen respect and authority for the Constitutional Court and, as a result,
facilitate strengthening its independence. Special emphasis has been placed on the
possibility of undermining one's own authority by the inconsistent practice of the
constitutional court.

Particular attention is paid to the separate opinion of a judge of the Constitutional
Court as a means of ensuring his individual independence, especially in the event of a
judge's disagreement with the decision on the merits.

It has been established that the means of ensuring the independence of the
constitutional court of a non-legal nature include particularly the activities of the
media, the exercise of citizens' right to peaceful assembly, and the activities of public
organizations. It has been concluded that these means in practice can, on the one hand,
have a positive effect on ensuring the independence of the constitutional court and, on
the other hand, be used to exert leverage over it.

Keywords: constitutional court, independence, constitutional jurisdiction, a
mechanism for ensuring independence, means for ensuring independence, impartiality,

neutrality.
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