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Mameinuyxk M. A. KpumiHajibHO-BHUKOHaB4Ye mpaso B mpausax I. O.
ManuHoBCcbKOro: icropuuHuii acnekt. — KpamidikamiiiHa HaykoBa mpaus Ha
paBax PyKOIHCY.

Hucepranis Ha 37400yTTS HAyKOBOrO CTyHeHs JoKkTopa dimocodii 3a
cremianbHicTio 081 IlpaBo (ramy3s 3HaHb — 08 IlpaBo). — HarionansHuM
yHiBepcuTeT «OcTpo3bKa akaaemisi», M. OcTpor.

VY nauceptariii 371HCHEHO KOMIUIEKCHUM Ta CHUCTEMHHH aHai3 MNpPaBOBUX
norisaAiB  I. MaluHOBCRKOTO Ha CTAHOBJICHHS 1 PO3BHTOK KPUMIHAJIBHO-
BUKOHABUYOTO TpaBa B YKpaiHi Ha OCHOBI HayKOBHX Ipallb YYCHOTO-IPaBO3HABIIS.
Po3kputo craH BHUCBITICHHS Li€i mpoOlieMH y BITYM3HSHIA TpPaBOBI HayIll,
JDKepebHy 0a3y Ta METOJIOJIOTTYHY OCHOBY JTOCITIJIXKCHHS.

OxapakTepu30BaHO OCHOBHI €Tanmu >KUTTEBOTO MUISAXY, T'POMAJICHKOT,
IIPOCBITHUIIBKOT, MOJIITUYHO], HayKOBO-TI€IaroriaHoO1 TUSIBHOCTI L.
ManrHOBCHKOTO, a TAKOXK MPOAHAII30BaHO OO MPaBOBI MOTJISIM HA CTAHOBIICHHS
1 PO3BUTOK KPUMIHAJIBHO-BUKOHABYOTO MpaBa B YKpaiHi, IO a0 MOXJIHUBICTh
BU3HAYUTH MOT0O MiCIle 1 pOJIb Yy BITYM3HSHIA HaAyIll SIK ICTOpPUKA-TIPaBO3HABIIA,
SKAWA 3a CBOi HAyKOB1 Mpaili HeOOIPYHTOBAaHO 3a3HaBaB IEpPECiayBaHb ax 0
yB’SI3HEHHS SIK IAPCHKUM ypsanoM Pocii, Tak 1 passHCbKOIO BIa010, SIKa JI0 TOTO K
Ha TPUBAJIMN Yac BUIIYyYMJIa MOTO HAYKOBI IMpalli 3 HAYKOBOTO 00iry.

[TokazaHo, 110 METOAOJOTIIO TOCHIKEHb YI€HOTO0 CTAHOBUJIM y 1X CHUCTEMI
Ta B3a€EMO3B’ 53Ky TaKi 3araJlbHOHaYKOBI METOIW JOCIIDKEHHS SK JiaJeKTHIHHI
(OCTYNOBOCTI, MOCIIIOBHOCTI, MPUYUHHOCTI PO3BUTKY CYCIUIbHUX SIBHII, y T. Y.
mpaBa, iX Mporpec), iCTOPUKO-TIPaBOBUU (TIOPIBHSUIBHO-TIPABOBUI), (OpMaIbHO-
JOTMAaTUYHUKN (TpaMaTUYHOTO Ta JIOTIYHOTO TIYMA4eHHs MPABOBUX HOPM),
aHami3zy, CHHTE3y, aHajorii, BHUCYHEHHs Tinotre3 (MPUIYIICHB), a TaKOXK
CIeIiaTbHO-HayKOB1 — CTATUCTUYHUM 1 CTATUCTUKO-EKOHOMIUYHHI METOIH. AJie BCI

BOHH, JAKIOO € 3MOra, MarOTb 3aCTOCOBYBATHUCA 3 BUKOPHUCTAHHAM IICPIIOIKCPCII.



Posrnsnyro mnpasoBi morysaau  [. ManMHOBCBRKOrO Ha MeEpeayMOBH
3apO/IKEHHS, B3a€MOIOB’SI3aHl  CcTaAill  (€Tamu) PpPO3BUTKY  KpHUMIHAJIbHO-
BUKOHABYOI'O MpaBa Ha YKPAiHCBKUX 3€MJISIX B YMOBax CTAaHOBJIEHHS POJOBOIi
rpoMajy 1 PO3BUTKY JEpPKaBHOCTI Ha TepuUTopli YKpaiHM B MpajgaBHIO 100Yy;
MOPAZIOK 1 yMOBH iX BUKOHaHHS B KuiBchkiil Pyci; BUCBITIEHO HayKOBUN TOPOOOK
[. ManuHOBCHKOTO IIOAO PO3BUTKY CHUCTEMH KpPUMIHAJIBHHX TOKapaHb Ta
NPAKTHKA 1X 3aCTOCYBAaHHS Ha YKPaTHChKHUX 3eMJISIX Y CKJIaJll Benukoro KHsI31BCTBa
JlutoBcbkoro Ta Peui IlocmonuToi; BHOKpeMJIeHO TpaBoBlI morisau L.
ManuHOBCHKOTO N[00 OCOOJMBOCTEH BUKOHAHHS IOKapaHb B YKPaTHCHKIM
Ko3allbKii nepxkaBl 3a «[IpaBamu, 3a SIKUMH CyIHUTbCS MaJOpPOCIHCHKIN Hapoa»
1743 p.; nokazaHo HaykoBi HaaOaHHs [. MaJMHOBCHKOrO IIOAO0 BHKOHAHHS
KPUMIHAJIBHUX TIOKapaHb Ha YKpaiHChKHX 3eMJIIX y ckiaal Pociiickkoi immepii;
PO3KpHUTO MPoOIEMHI MUTaHHS (HOPMYBaHHS KPUMIHAIBHO-BUKOHABYOTO IpaBa Ta
MEHITeHIIapHOT TMOJITAKK Yy TepIn pOKU pPaasHChKOI Blagu B YKpaiHi 3a
HayKOBUMHU TpaisiMu . MajauMHOBCHKOTO; JaHO OLIHKY MpaBOBUM morisjgam .
ManrHOBCHKOTO MIOJI0 PEBOJIOIINHOI po3MpaBd Ta HaMpsMiB (GOPMYBaHHS
HICJISIPEBOIONIMHOTO KPUMiHATBHO-BUKOHABYOTO TMpaBa; BU3HAYEHO BIUIUB I.
ManrHOBCHKOTO HAa CTAHOBJEHHS pPAASHCHKOTO TMEHITEHIIapHOTO IpaBa;
oXapaKTepH30BaHO 3MICT NeHITeHIIIapHOT KoHIen i I. ManuHOBCHKOrO Ta 1aHO i
IIPaBOBY OITIHKY.

Poskputo, 1o 3apomKeHHA Ta Tepmi CTajii PO3BUTKY KPUMIHAIBHO-
BUKOHABYOTO mpaBa [. MannHOBCHKHII MOB’SI3yBaB 13 CaMOIO CYTTIO JIIOJIMHU SIK
CYCIIUJIbHOT TBapWHH, SKa B TIpoleci OOpoThOM 3a BHMIKMBAHHS KepyBaiacs
MPUPOAHUM IHCTUHKTOM CaMO3aXHCTy Ta OOOpOHHU CBO€i Xap4yoBOi TepUTOPIl Y
dbopmi camocyay HajJ TUMH, XTO 3a3iXaB Ha Ha3Badi ii Onara. Toi JroguHa cama
OyJna CyaJiero y BIIacHIN CIIpaBi: cama BH3HAdaja, 0 € HeOE3[eUYHUM 3a31XaHHIM
(3710YMHOM), cama MOCTAaHOBJISIIa «BUPOK» 1 cama MOro BUKOHYBAJIa, 3a 3araIbHUM
npaBUiioM y KpoBaBiii ¢opmi, popmi BOMBcTBa Tomio. ToOGTO, HA 30pi JIFOACTBA
MpaBO KpUMiHAJIBHE, CYJ0BE Ta KPUMIHAJIHLHO-BUKOHABYE, SIKIO iX PO3TISAIATH 3

Cy4acHHMX IO3ULH, ABISIM COOOI OpraHiuHy €IHICTh. IX MepIIoI0 CTamiclo Bif



3apO/IKEHHA i1 OyB camocyZ SIK MpPOSIB TBAPUHHOI'O 1HCTUHKTY, IHCTUTYT 3arajiom
MIPOrpECUBHUM, OCKUJIbKH 3a0€3MeuyBaB BUKMBAHHS JIIOACTBA T4 MOr0 PO3BUTOK. 3
yacoM, 3 OO0’ €HAHHSIM MATEPUHCHKUX POJIB y OUIBIII COI3U, 3 TMOSBOIO
€JIEMEHTAPHUX MaTepiajJbHUX Oyar, pOCTOM pO3yMOBOT'O PO3BUTKY JIOAUHU Yepe3
MOBTOPIOBAHICTh aKTIB CAMOCYly BiH HaOyBa€ mpaBa 3BUYal0 — MCTUTHUCS BOPOT'OBI
MOXHa U Tpeba depe3 000B’A30K CAMO3aXUCTy Ta 3aXUCTY CHUIBHUX IHTEPECIB 1
OJlar MJIEMIHHOTO COI03Y. A 3 MOSIBOIO peNiriiHuX BipyBaHb 1€ MpaBo HaOyBae i
peniriiiHoro xapakrepy. OToXx caMocCy]l OCTYIIOBO MEPEXOJIUTh B 1HIIY CTaAllo, a
caMe, y caMoCy]l SIK MPaBo Ta peliriiHuii 000B’s130K. BiH Ha3UBAETHCA KPOBAaBUM
TOMY, 110, 3a3BUYal, 3aBEPUIYETHCS KPOBOIIPOJIUTTSAM, & KDOBHUM Y pasi, SIKIIO aKT
MOMCTH 3/11MCHIOETHCS OJHOKPOBHUM MECHHKOM, TOOTO MECHUKOM TOTO YH 1HIIIOTO
pony uu twiemeHi. Ilpu momanbmioMy po3ymMOBOMY, COILIIaJIbBHOMY Ta OCOOJIMBO
€KOHOMIYHOMY PO3BHUTKY JIOJICTBA CaMOCyll y (OpMi MOMCTH MOCTYIA€ETHCS
MICIIEM TPOIIOBHM BUKYIIAM 3a MPOBUHY.

Ll TpeTs cTaais sSICKpaBO BUpa)keHa B ICTOPIl YKpaiHCHKOTO Hapoy 3a 100U
Kuicrkoi Pyci, — kaaruaa Oabra HEOAHOPA30BO JKOPCTOKO MCTUTBHCA JAPEBIITHAM
3a BOMBCTBO 4oJoBika KH:34 Irops, a «Pyceka [IpaBga» Bke TOBOPUTH MPO BIPY 1
TOJIOBIIMHY 32 BOMBCTBO Ta PO MPOAAXY W ypoOK 3a pemry odpa3, TOOTO Mo CyTi
PO TPOIIOB1 BUKYIIM 32 BUMHEHHS 3JI0UYHMHIB, X04a III€ JOMYCKAE i CAMOCY/I: «axKe
OyOHCTb KTO MOYXKa, TO MCBTHTH Opatoy Opata...». [HIIIMM YHHHHUKOM BUMHUpPaHHS
camoCyly SIBJSUIOCH Or0 BUTICHEHHS JAepKaBHUM cyaoM. [Ipuyomy cyn i camocyn
BXOJIATh MDK COOOI0 TMEpeBa)XHO B KOMOIHAIIO, KOJIW CYyJ BHUHOCHTH
OOBHHYB&JIbHUNA BHUPOK, a MOro BHUKOHAHHS TMepeAae MOTEPHUIOMY: SKIIO
CTaHEeThCsI BOMBCTBO, TO BOMBIISA 3aCyIKYETHCS CYJOM JIO CMEPTi, a TIOTIM BHUA€E
foro poanyam, o0 BOHHU Woro BOWIM (oroBip 3 rpekamu 945 p.). Tak um Tak,
srigHo 3 BueHHAM [. O. MaimHOBCBKOTO, TIeH TEpioJ € TepImmM TepiogoM
BITUYM3HSHOTO THCAaHOTO KpuMiHambHOro mpaBa. Jlo6a KwuiBcekoi Pyci € i
NepioJIoM 3apOKEHHS NMHCAHOI0 KPUMIHAJIBbHO-BUKOHABUOI'O MpaBa, aJKe BXKE €

OKpEeMi MPUIHCH TPO BUKOHABI[IB TOIO YM IHIIOTO BHUPOKY (BIPHHKH, OTPOKH,



JITCBK1), MPO MOPSJAOK BUKOHAHHA (OUTTS OPYTOM), € 3raJKu NpO TIOPEMHE
yB’s3HEHHSI (MOpy0) TOIIIO.

3a JIutoBchko-pychkoi 100u Ta Peui [locronutoi KpuMiHAJIbHO-BUKOHABYE
npaBo, a y Moro CckjiaAl TMEHITeHLIapHe, HaOyld CBOTO CTaHOBJIECHHS. Y
JlutoBcbkux CraTyTax JOCUTH JI€TaIbHO PETJIAMEHTOBAHO MpPOLENYypYy Ta
BUKOHABI[IB YU HE YCIX BUAIB KPUMIHAJIIBHUX [MOKAPaHb: HA MEPIINX MOpax AITChKI,
a TOTIM BWXKI, BO3HI, B OKpPEMHX BHMaJKaX KHSIKI JABOPSIHU TOIIO BUKOHYIOTH
MOKapaHHS Yy BHUJl TPOIIOBUX 1 MaWHOBUX CTSATHEHb, KAaT BUKOHYE TUIECHI
NOKapaHHs 1 CMEPTHY Kapy, nepeadadyeHi B’ I3HUII Ta X BUJIU JUJIA 3aCyIKEHUX J10
yB’SI3HEHHSI, IOPAJIOK YB’ A3HEHHS, KOHTPOJIb OTEPILIOI CTOPOHU 3a YB’SI3HEHHAM
TOIIO. AJIE B Il YaCH MaJIO MicIle 3 00’ €KTUBHUX MPUYUH i BIIPOJIKEHHS TOMCTH
Ta CaMoOCyAy, OCOOJIMBO TIiJ 4Yac CEISHCHKUX 1 KO3allbKUX TOBCTaHb Ta iX
KOPCTOKOTO 30pOMHOT0 MPUIMUHEHHS.

Ha mnpamsgx [. ManmuHoBChKOrO mnpoaeMoHcTpoBaHo, 1o B «lIpaBax, 3a
AKUMHU CYIUTHCS MAaJIOPOCICHKUN HaApoI», KpUMIHAIbHO-BUKOHABYE IIPABO
YKpaTHCBKOTO HApoly, 3 YpaxyBaHHSIM COILIaJIbHO-€KOHOMIYHUX 1 MOJITHYHUX
YMOB TOTO 4acy, HaOyJO0 CBOTO TMOJAJbIIOr0 PO3BUTKY, a MICIS NpPUETHAHHS
3HAYHOI YaCTHMHHU YKpaiHCBKHX 3eMellb PoCiiChKOIO IMIEpier0 KpPUMiHAJIBHO-
BUKOHAaBYa CIpaBa MOCTYNOBO, a 3 1843 p. ocTaToyHo 1 MOBHICTIO, CTaja
pPEryJIIoBaTUCS BIIMOBIAHUM POCIMCHKMM 3aKOHOJABCTBOM ax 10 1917 p.
BKJIFOYHO. Y TI[bOMY 3B’SI3Ky BYCHHI BCEOIYHO OXapaKTepu3yBaB HAMOUIbII
MOIIUPEHI BUAM TIOKapaHb Ta TMOPSAOK IX BHKOHAHHS 33 MOCKOBCHKUM 1
POCIHCHKMM 3aKOHOAABCTBOM, 30KpeMa CMEPTHY Kapy Ta 3aciaHHs.

[cTopito pansSHCHKOTO KPUMIHATHLHO-BUKOHABYOTO MPABa BUCHUN PO3TIISHYB
1 3 Mo3uIlii B a3HsA, 1 3 mo3ulii akagemika ByAH, morpumytounch mpu mpomy
npuHIuny ictuan. OTOX, TICHS CKacyBaHHS pPaASHCHKOIO BIAJOK0 YCHOTO
IIAPCHKOTO 3aKOHOJABCTBA HAPOJ MPHUPOIHO CTaB BUPOOJSATH Ta KOPUCTYBATHCS
CBOIM 3BUYA€BUM IPaBOM, OJHHUM 13 SICKPABUX MPOSABIB SIKOTO OYJI0 BIAPOKEHHS
camocyny y (Gopmi MOMCTH, PEBOJIIOIIMHOTO Ta KOHTPPEBOIIOIIMHOTO TEPOPY, B

TOMY 4MCIi 3 00Ky cynoBux Ta no3acynoBux (sik BUK) pansHcekux oprasis. I mi



3BMYA€Bl HOPMU JISITJIM B OCHOBY MEPUIMX JEKPETIB 1 3aKOHIB, SIKI JO3BOJISUIM
CYy[IUTH, HANPUKIIAJ, 3a JISHHS, HE TIepeA0adyeHl 3aKOHOM 1 3 OTJIsAly Ha KJIacOBY
HaJIEXHICTh 0COOU, KEPYIOUHCh MPHU I[bOMY PEBOJIIOIINHOK MPaBOCBIIOMICTIO. 3
JacoM CTaJIO0 HAMpallbOBYBAaTUCh KPUMIHATBHO-BUKOHABYE 3aKOHO/IABCTBO, Y TOMY
gucai nepmi BTK, moao npoekTiB AKuX, a MCHs NPUUHATTA — A0 1X 3MICTY,
BUEHUH dYepe3 IKypHaJbHI CTaTTI IMOAaBaB CBOi CIHyIIHI JiiOepanbHO-
JEMOKPATHYHOTO XapaKTepy 3ayBaKCHHS, OKpeMi 3 SKHX BpPaxOBYBAJIHCS
3akoHOaBIeM. HaocTaHOK BiH yepe3 HayKOBI CTaTTI Ta HANMCAHHS CICIiaJIbHO B
IbOMY TUTaHI OKpemoi KHHUTH «PaJsHCBKI TOMpPaBUO-TPYAOBI YCTAaHOBHU
MIOPIBHIOIOUM 3 OYpiKya3sHUMHU TIOpMaMM» HAIpaIllOBaB Ta ONPHIIIOJHHB BJIacCHY
KOHIICTIIIIIO0 MEeHITEHIIapHOoi cripaBu. LI KoHIeNIis BKIOYana B ceOe MOJIOKEHHS
1010 MEHITCHI[IAPHOTO 3aKOHY, SIKUM BiH XOTIB OM MOro 0a4yWTH, a TaKOX IIOJ0
BUJIB MiICI[b YB’S3HCHHS Ta CHCTEM YB’S3HCHHS, HAroJIOIIYIOYd caMmMe Ha
IPOTPECUBHIN, MPUMYCOBY MpPAII0 B MICIAX YB’SA3HEHHS 1 KYJIbTYPHO-TIPOCBITHIO
poOOTY B IUX MICIX, BBAKAKOYM Il YNHHUKK OCHOBHHMMHU JIJII BHUIIPABJICHHS Ta
NEePEBUXOBAaHHs B’SI3HIB, MPO MaTepiabHI YMOBH B’SI3HUYHOTO JKUTTS — BiJ
apXITEeKTypH TPHUMIIICHb, JTOIUILHOCTI HAJaHHS KOXXHOMY B’SI3HEBI OKpeMOi
KIMHATH, aX JI0 XapuyBaHHsS, OXOPOHH 370pOB’S Ta MEIUYHOI JIOMIOMOTH B’SI3HSIM,
IOJI0 AUCIHUIUIIHK y MICIIX YB’SI3HCHHS, YIPaBIiHHS HHUMH, MaTpOHATY, aje
NaTPOHATy HE JIMIIE IMIOAO0 3BUIBHEHHMX 13 MICIb YB’SI3HCHHS, a M IIOAO CIMEH
B’SI3HIB, SKI 3ajdummmummcsa 0e3 TroayBaJIbHMKA. Asie 1l HampairoBaHHs |
ManHOBCBHKOTO, SIK 1 BCSA HOro HaykoBa TBopdYicTh 3 1930 p., Oynm BuiIydeHi 3

HAyKOBOTO 00iry ax 70 90-x pokiB XX CT.

Knwuosi  cnoea:  3704MH, TIOKapaHHS, BUKOHAHHS  ITOKapaHHS,

MEHITEHIIapHa KOHIIEMIis, KpUMIHAIbHO-BUKOHABYE MPABO.



ANNOTATION

Matviichuk M. A. Criminal Executive Law in the Works of I. O.
Malynovskyi: Historical Aspect. — Qualifying scientific work on the rights of
manuscript.

Thesis for the Degree of Doctor of Philosophy in the specialty 081 Law
(field of knowledge — 08 Law). — The National University of Ostroh Academy,
Ostroh.

The complex and systematic analysis of legal views of I. Malynovskyi on
formation and development of criminal executive law in Ukraine on the basis of
scientific works of the scientist-lawyer is carried out in the thesis. The state of
coverage of this problem in the national legal science, the source base and
methodological basis of the research are revealed.

The main stages of life, public, educational, political, scientific and
pedagogical activity of I. Malynovskyi are described, as well as his legal views on
the formation and development of criminal executive law in Ukraine, which
allowed to determine his place and role in national science as a historian-lawyer,
who was unjustifiably persecuted for his scientific work until his imprisonment by
both the tsarist government of Russia and the Soviet authorities, which also
removed his scientific works from scientific circulation for a long time.

It is showed that the methodology of the scientist included the system of
such general scientific methods as dialectical (gradualness, sequence, causality of
development of social phenomena, including law, their progress), historical and
legal (comparative legal), formal dogmatic (grammatical and logical interpretation
of legal norms), analysis, synthesis, analogy, making hypotheses (assumptions),
and special scientific statistic and economic method. All of them, when it is
possible, must be applied using primary sources.

Legal views of I. Malynovskyi on the preconditions of emergence,
interrelated stages (phases) of development of criminal-executive law in the

Ukrainian lands in the conditions of formation of the tribal community and



development of statehood on the territory of Ukraine in ancient times are
considered; the procedure and conditions of their implementation in Kyivan Rus;
scientific achievements of 1.Malynovskyi on the development of the system of
criminal punishments and the practice of their application in the Ukrainian lands as
part of the Grand Duchy of Lithuania and the Commonwealth are highlighted;
legal views of I. Malynovskyi on the peculiarities of the execution of punishments
in the Ukrainian Cossack state under the "Rights by which the Little Russian
People are judged" of 1743 are distinguished; scientific achievements of I.
Malynovskyi in the execution of criminal punishments on Ukrainian lands as a part
of the Russian Empire are shown; problematic issues of formation of criminal-
executive law and penitentiary policy in the first years of Soviet power in Ukraine
according to the scientific works of 1. Malynovskyi are revealed; legal views of I.
Malynovskyi on revolutionary massacre and directions of formation of post-
revolutionary criminal-executive law are assessed; influence of I. Malynovskyi on
the formation of Soviet penitentiary law was determined; the content of
penitentiary concept of |. Malynovskyi is characterized and given a legal
assessment.

It is revealed that the emergence and the first stages of the development of
criminal executive law with the nature of a person as a social animal, which, in the
process of a fight for survival, was governed by the natural instinct of self-defense
and protection of its food territory in the form of lynching of those who encroached
upon its weal. At that time the person was a judge in his/her case: she/he
determined what was encroachment (crime), passed “a verdict” and enforced it
according to a general rule of a bloody form, a form of murder, etc. So, at the dawn
of mankind, from the modern viewpoint, criminal law, judicial law and criminal
executive law made the fundamental unity. Their first stage after emergence was
lynching as a manifestation of an animal instinct, in general, a progressive institute
because it helped mankind survive and develop. Later, when maternal families
formed bigger units, when elementary material benefits appeared, when a person

mentally developed and the acts of lynching repeated, it became the law of custom



— it was allowed and necessary to take revenge on an enemy due to the obligation
of self-defense and protection of common interests and benefits of a tribal union.
After emergence of religious beliefs this law acquired religious character. So
Ilynching gradually reached another stage, lynching as a right and religious
obligation. It was called bloody because it usually resulted in bloodshed, and
blood-related when an act of revenge was committed by a blood avenger, an
avenger of some family or tribe. Later, in the process of mental, social and
especially economic development of mankind, lynching was gradually replaced by
pecuniary penalty for guilt.

This third stage is brightly reflected in the history of Ukrainian nation of
Kyivan Rus period — Princess Olha repeatedly took a cruel revenge on drevlians
for the murder of her husband, Prince Ihor, and Ruska Pravda tells about ‘vira’ and
‘holovschyna’ for murder, and ‘prodazha’ and ‘urok’ for other offences. So it tells
about pecuniary penalty for crimes committed although it mentions lynching too.
Another reason of lynching elimination was its replacement by state court. Court
and lynching sometimes made a combination when the court passed a verdict and
allowed the injured party to enforce it: if murder was committed, the murderer was
sentenced to death by court, and then the court gave him /her to the relatives of the
victim to kill him/her (agreement with Greeks of 945). Nevertheless, according to
the research of I. Malynovskyi, that period was the first period of the national
codified criminal law. The Kyivan Rus period was also the time of emergence of
codified criminal executive law, because there were provisions about executors of
a verdict (‘virnyky’, ‘otroky’, ‘detski’), the order of its enforcement (beating with
rods), and mention of imprisonment (‘porub’).

During the Lithuanian and Russian period and the time of Polish-Lithuanian
Commonwealth criminal executive law, including penitentiary law, established
themselves. The Statutes of Lithuania regulated in detail the procedure and
executors of almost all kinds of criminal punishment: at the beginning — ‘detski’,
later — ‘vyzhi’, ‘vozni’, in some cases — prince’s noblemen enforced the

punishment, collecting money and property, an executioner carried out the corporal



and capital punishment. There were also provisions about prisons and their types
for the accused before imprisonment, the order of imprisonment, control of
Imprisonment by an injured party, etc. Although at that time there were reasonable
grounds for a revival of revenge and lynching, particularly during the peasants’ and
cossacks’ revolts, and their cruel armed cessation.

The works of 1. Malynovskyi demonstrate that in the ‘Rights, According to
Which the People of Malorossiya are Tried’, criminal executive law of Ukrainian
nation got its further development in accordance with the social, economic and
political conditions of that period. When Ukraine was absorbed into the Russian
Empire, criminal executive law sphere gradually (and from 1843 to 1917 — finally
and fully) began to be regulated by the respective Russian legislation. In such
connection, the scientist thoroughly characterized the most common types of
punishment and the order of serving them according to the Moscow and Russian
legislation — the death penalty and exile.

The scientist researched the history of Soviet criminal executive law from
the position of both a prisoner and academician of All-Ukrainian Academy of
Sciences, following the principle of truth. Thus, when all tsarist legislation was
repealed by Soviet power, people naturally began to generate and use their
customary law, the most vivid example of which was a revival of lynching in the
form of revenge, revolutionary and counter-revolutionary terror, by judicial and
non-judicial (like All-Russian Special Commission for Combating Counter-
revolution and Sabotage) Soviet authorities as well. Those customary norms
created the ground for the first decrees and laws, which allowed to try people, for
example, for acts which were not stipulated by law, taking into consideration the
social class to which a person belonged, and being guided by revolutionary legal
awareness. Criminal executive legislation was being worked out with time,
including the first corrective labour codes. The scientist made through journal
articles essential remarks of liberal and democratic character concerning the drafts
of the codes and their adopted versions. Some of them were taken into account by

the legislator. Finally, having written scientific articles and the book for this



purpose named ‘Soviet Corrective Labour Institutions Compared to Bourgeois
Prisons’, he created and publicized his own conception of penitentiary system,
which included the provisions of penitentiary law that he would like to see, types
of places of imprisonment and imprisonment systems, emphasizing on the
progressive one, compulsory labor in prisons and cultural and educational work
there. 1. Malynovskyi considered those factors to be important for correction and
rehabilitation of prisoners. His conception was also about material conditions of
prison life — from architecture of buildings, the necessity to provide each prisoner
with a separate cell to food, health safety and medical aid to prisoners, discipline in
the places of imprisonment, administration of them, protection of not only released
from prisons, but also their families who were left without a breadwinner. But
those works of I. Malynovskyi together with his scientific research were excluded
from the scientific circulation from 1930 to 1990s.

Key words: crime, punishment, execution of punishment, penitentiary

concept, criminal executive law.
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