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Oniinuk P.B. 1{uBinpbHO-TIpaBOBE PETYJIOBaHHS JOHOPCTBAa B YKpaiHi. —
Kgsamidikaiiitna HaykoBa mparis Ha IpaBax PyKOIHUCY.

Huceprairisi Ha 3100yTTS HAYKOBOTO CTyIEHs JoKTopa (inmocodii B ramysi
npaBa 3a cremianbHocTi 081 «IIpaBo». — JIBBIBChKHUI HalllOHAJTILHUI YHIBEPCUTET
iMeHi1 IBana ®@panka, JIbBiB, 2021.

AKTyallbHICTh TEMH JOCHIPKEHHS 3yMOBIIEHa TOTpe0oio y (GopMyBaHHI
IUJIICHOI Teopii CKJaay MPaBOBIIHOCHUH JOHOPCTBA, OCOOJMBOCTEH JIOTOBIPHOTO
PEryJIIOBaHHS LMBUIBHO-IPABOBUX BIJHOCHH B JaHIi cdepl, po3poOKH HAYKOBO
OOIPpYHTOBAaHMX MPOMNO3ULINA, CHOPSIMOBAaHUX Ha pePOopMyBaHHS LUBUIBHO-
MIPABOBOTO PETYJIIOBAHHS OKPECICHUX BiIHOCUH.

Po3oin I «Teopemuko-npagogi npooaemu po3eumKy O0OHOpCHEA 6
Ykpainiy cxnanaetscs 3 TPbOX MIAPO3IUIIB Ta MPUCBIUYECHUN JTOCIHIKEHHIO
MOHSTTS IOHOPCTBA, PO3BUTKY Ta CTAHOBJICHHS JAHOTO TEPMIHY B €BPOIECUCHKIN Ta
HaIllOHAJIBHIN OpUIUYHIM HayIli, a TaKoXX BHU3HAYEHHI Ta XapaKTEPUCTHII
MPUHITUIIB JJOHOPCTBA.

3anponoHOBAaHO  IOPUIWYHE BHU3HAYCHHS  TIOHATTS  JIOHOPCTBA  Ta
TpaHCIUTAHTAIlll, a TaKOXX BHOKPEMJICHO OCHOBHI €Tamu iX PO3BUTKY Ta
CTaHOBJICHHs. JlMCepTaHTOM oOmpaibOoBaHI Ta MpOaHaTI30BaHI €BPOMEHCHKI Ta
HalllOHAJbHI TPUHIMIN JOHOPCTBA, BM3HAUEHI iX OCHOBHI XapaKTEPUCTHKU Ta
3alpONOHOBAHO BBEICHHS B YKPAiHChKY IOPUJIUYHY HAYKY POy TPUHIUIIB
JIOHOPCTBA, Kl HAa JaHWI Yac BIJICYTHI B MEIUYHOMY IpaBi YKpaiHu. B ganomy
pO3MiIi 3alpOINIOHOBAHO BHU3HAYCHHS JKMBOTO JIOHOPA, & TAKOX OKPECICHO KOJIO
iHdopmarrii, Ky MEIUYHUN 3aKjaj MOBUHEH JOBOJUTH 10 BiJioMa JOHOpa Ta
peuuItienTa, nepes] mo4aTkoM BHUIYUYCHHS aHATOMIYHMX MaTepiaiiB Ta MOAAJIbIIO0
iX TpaHCIUIAHTAIlIEIO.

ABTOpPOM 3ampomnoHOBaHi 3MiHU 10 3akoHy Ykpainu ««lIpo 3acTtocyBanHs
TpPaHCIUIAHTAIlll aHATOMIYHUX MaTepialliB JIIOJIUHI» CTOCOBHO BCTAaHOBJICHHS
nepeBar Mpu HaJlaHHI 3TOJM HA MOCMEPTHE JIOHOPCTBO OJIHOMY 13 MOAPYHOKS Ta

BCTAHOBJICHHS MOCJIJOBHOCTI B 11 OTpMMAaHH1 y BUTIQJIKy HOTO BIJICYTHOCTI.



Po3oin Il «lueinoni npaeogionocunu O0oHOpPCMEa i MPAHCHIAHMAUTD)
CKIAJAEThCS 3 TPHOX IMIAPO3AUTB, SAKI TPHUCBIYCHI BU3HAYEHHIO CKIIATy
MPaBOBITHOCHH JIOHOPCTBA Ta TpaHCIUIAHTAllli, MiJICTaB BUHUKHEHHS! JJOHOPCTBA 1
TpaHCIIAHTAllli, a TAaKOXX OCOOJMBOCTSIM JOTOBIPHOTO PEryIIOBaHHS IUBLIHHO-
MIPaBOBUX BIAHOCHH y cdepl JOHOPCTBA.

ABTOpPOM OXapakTEpPU30BaHO €JIEMEHTH ILHUBIJILHO-TIPABOBUX BIIHOCUH —
cy0’€eKT, 00’€KT Ta 3MICT. 30KpemMa, HUIM BHU3HAUEHI MpaBa Ta 000B’A3KU Cy0 €KTIB
OPWKUTTEBOTO Ta MOCMEPTHOIO JOHOPCTBA, 3alpPONOHOBAHO BCTAHOBJICHHS
MIHIMQJIBHOTO Ta TPAHUYHOrO BIKY AOHOpa. JlMcepTaHTOM 3ampONOHOBAHO MOJLI
Ccy0’€KTIB IOHOPCTBA Ha 3arajibHUX Ta crheliaibHuX. Jl0 mepmmx HUM BiJHECEHO
JIOHOpa, MEIWYHUW 3akiaja Ta peuumnienta. Jlo Apyrux — TpaHCIUIaHT-
KOOPJIMHATOpPA, TOBHOBAXHOTO TMPEACTAaBHUKA, CIIAY0T0, CYIOBOTO €KCIIepTa,
IPOKYpOpa, Cya1 Ta 0coly, sgKa 3000B’s13a1aCh MOXOBATH TOMEPITY 0CO0Y.

B po3gimi BU3HAYEeHO Ta OXapakTEPU30BAHO IM1JICTABM BUHUKHEHHS
JIOHOPCTBA, SIKI TMOJUICHI Ha MeAuYH1 (XBOopoOa pEeIUIEHTa, CMEPTh JIOHODPA,
CYMICHICTh OpraHiB Ta IHIIMX aHATOMIYHUX MaTepiasliB JOHOpa Ta PEIUIIIEHTA,
BIJICYTHICTh 3aXBOpPIOBaHb Yy JIOHOpA, IO MOXYTh TI€peaaBaTUCh IPH
TpaHCIUTAHTAIlll) Ta IOPUIWYHI (HaJlaHHS MHUCHMOBOI 3TOJM OCOOM 3a KUTTSA abo
YJICHIB CiM’T IICJIs 11 CMEPTI, BIZICYTHOCTI 3arepedeHHs: 0COOU 3a KUTTS a00 WICHIB
il ciM’1 e ii cMepTi).

Po3oin IIl «I[usinbno-npasosa 6i0noGida1bHicCmb 34 HEBUKOHAHHA A00
HeHAae)CHe UKOHAHHA 30006°A3aHHA Y chepi 00HOPCmEa» CKIIATAETHCS 3 ABOX
MIPO3/LTIB, SIKI TPUCBAYEHI OCOOJMBOCTSAM JOCIIKEHHS IHMBLILHO-TIPABOBOI
BIJIMOBIIAJILHOCTI MEAMYHUX 3aKJIa/dIB 3a IIKOMYy, 3aBJaHy 370pPOB’I0 1 >KHUTTIO
JIOHOpa 1  penumieHTa, a TakKoX  CTPaXyBaHHIO  IMBLIbHO-IPABOBOI
BIJIMOBIIATTLHOCTI Y cepl HaAaHHS TPAHCIUIAHTAIIMHUAX TIOCIYT.

B posnini o6rpyHTOBaHO, 110 ITMBUILHO-TIPABOBA BIAMOBIIATBHICTE B cdepi
JIOHOPCTBA BHU3HAYAETHCS OCOOJMBHUM MPEIAMETOM JaHUX T[PABOBITHOCUH —
MaTepialbHUMU  O00’€KTaMHu  (QaHATOMIYHUM  MaTepiajioM  JIIOJUHU), SIKUAN

NepeaeThCs BiJ OJHOrO Cy0’€KTa NPaBOBIIHOCHMH — JIOHOpa A0 1HIIOTO —



pELMITIEHTA, @ TAKOXK HASBHICTIO TPETHOTO Cy0’€KTa, IKUN 3a1sTHUM B 11 cdepi —
MEAMYHOTO  3akiaay. Jluceprantom  oxapakTepu3oBaHa  JIOTOBIpHa  Ta
M03aJIOTOBIpHA BIAMOBIAANBHICT B cdepl TOHOPCTBA, BHU3HAYEHI CIUIBHI Ta
BIIMIHHI X O3HaKM, BHOKPEMJICHHI BUAM MPOTHUIPABHOI TiSUIBHOCTI METUYHOTO
3akiaaay B cdepl JOHOpPCTBa Ta TpaHCIUIAHTAIlll, a TakKoXX OOIPYHTOBAHO
HEOOX1IHICTh BCTAHOBJICHHSI CTajoro po3Mipy MarepiaibHOI KOMIEHcallli 3a
MIKOJTy, 3alOAiSIHY MOAPYXOKAM abo OJM3bKUM pPOAMYEM JOHOpa-Tpyma, sKa
YHEMOKJIMBIIIOE BUKOHAHHS BOJII MOKIITHOTO IOHOpPA Ha MOCMEPTHE IOHOPCTBO.

B po3znini oOrpyHTOBaHO HEOOXIIHICTH 3alPOBAKEHHSI B YKpaiHI TAKOTrO
pPI3HOBHJly  MEIWYHOIO  CTpaxyBaHHSA, SK  CTpaxyBaHHS  NpogeciiHOol
BIJIMOBIJIAJILHOCTI MEIMYHUX TMPAIlIBHUKIB B cPepi TOHOPCTBA, 0XaPAKTEPHU30BAHO
dbopMu cTpaxyBaHHsI MpodeciiiHoi BIAMOBIIAIBHOCTI MEIWYHUX MPAIlIBHUKIB Ta
Horo KpuTepii, BUOKPEMIICH] BUTIAJKHU, SIK1 MIATA0Th CTPaXyBaHHIO.

3aranoMm, HayKOBa HOBH3HA OJICPKAHUX PE3yJbTaTiB MOJSATAE B TOMY, IO
BIIEpIlIE HA JUCEPTAIlIHHOMY PiBHI 3A1MCHEHO KOMILIEKCHO-TCOPETUYHUM Ta
MPaKTUYHUN aHajil3 IUBUILHO-TIPABOBOTO PETYJIOBAHHS JOHOPCTBA, BU3HAYECHO
NEPCHEKTUBH PO3BUTKY 3aKOHOAABCTBA B Il cdepl, a TaKOXK CHCTEMATHU30BAHO
ollepKaHl  pe3ynbTaTH. Y  pe3yiabTari JOCHIDKEHHS  CcPOpMyJIbOBaHO 1
OOTpyHTOBAHO HU3KY IOJIO’KEHb, BACHOBKIB Ta MPOIIO3HIIiH, 30KpemMa.

Bnepue:

1. 3anmpomoHOBaHO aBTOPCHKE BHU3HAYEHHS TMOHSTTS JOHOPCTBA, SK -
0E3KOPUCIMBOrO (3a BUHATKOM OKPEMHUX BHUMAJKIB) BIIKPUTOTO MPOLECY, B XOI1
SAKOTO JIOHOP 3a MHCHbMOBO O(MOPMJIEHOIO JTOOPOBIIBLHOIO, MMOIH(OPMOBAHOIO,
BOJILOBOIO Ta YCBIJIOMJICHOIO 3TOJI0I0 HAJAa€ CBOI aHATOMIYHI MaTepiaJid 3a >KUTTS
ab0 PO3MOPSIKAETHCSI HUMH Ha BHUMAJOK CBOET CMEPTI I IMOAATIBIIOrO
BUKOPUCTAHHA 1X IHIIMMH 0OcCO0aMH TIPH TpaHCIUIAHTAIlli, 3 JIKyBaJbHOIO,
dbapmareBTHYHOI0 200 HAYKOBOIO METOIO;

2. OOTpyHTOBAaHO BH3HAUYEHHS MOHSATTS TPAHCIUIAHTAIlli, SK - OIJIATHOTO
CHELIaIbHOTO METOAY JIIKYBAaHHS, SIKMHM € 3aBepIIajibHUM €TaroM JIOHOPCTBA 1

3aCTOCOBYETHCS 32 YMOBHM IMYHOJIOTIYHOT CYMICHOCTI JIOHOpa Ta PEIMIIIEHTa, Ta



MOJIATAE y TIEpecailli aHATOMIYHUX MaTepialiB JIOAUHU Y 1HIIOTO 010J0TIYHOTO
Oprasi3my, IMIUIaHTaTiB BiJl JOHOPA JI0 PEIMITIEHTA;

3. apryMeHTOBaHO HEOOXIJIHICTh PO3IIUPEHHS KoJia 0c¢i0, SKi MOXYTh OyTH
MOTCHIIINHUMHU JOHOpPAMH IIISXOM BHECEHHs 3MiH B 3akoH Ykpainu «IIpo
Oe3IeKy Ta SIKICTh JOHOPCHKOI KpPOBI Ta KOMIIOHEHTIB KPOBI» IOJIOKEHB IPO TE,
0 JOHOpPaMHU MOXKYTb OyTH Hei€3aTHI 0coOM, sIKi € OJM3bKUMU pPOIUYaMU
perumieHTa (IiTA, OHyKHW, OaThku, min, 0aba, Opar, cecTpa, ISIbKO, TITKA,
MJIEMIHHUK Ta IJIEMIHHULIA ) YK WICHAMHU HOTo CiM’T;

4. 3ampoIrOHOBAaHO BBAXKATH JKWBUM JTOHOPOM IIOBHOJITHIO Ji€3MaTHY
¢13u4Hy 0co0y a00 HEMOBHOJITHIO (PI3UUHY 0c00a, sIKa 0 JOCSITHEHHS 18-piuHOTO
BIKYy OTpuMaja MOBHY LIMBUIBHY J1€31aTHICTh, TPOMAJISHUHA 1HIIOI JIep>KaBU Ta
0co0y 0e3 rpoMajJITHCTBA, SIK1 HAa 3aKOHHUX MiJICTaBax MepedyBarOTh HA TEPUTOPIi
VYkpainu, 100pOBUIBHO Ha/alu 3rOly Ha BIUIYYCHHS aHATOMIYHUX MaTepialiB JJis
TpaHCIUIAHTAIlll, Ta Yy BHU3HaueHOMY 3akoHOM Ykpainu «IIpo 3actocyBaHHs
TPAHCIUIAHTAIlll AHATOMIYHUX MaTepialiB JIIOAUHI» BHUIAJIKy 0coOy, BIKOM 10 18
POKIB, 3rOJly Ha BUJIYYEHHS Y SKOT T€MOMOETUYHUX CTOBOYPOBUX KIIITHMH HAJIaHO
HEer ocobucTo Ta (abo) ii 6aTbkaMu a00 1HIIUMH 3aKOHHUMU MPEJICTABHUKAMU;

5. OOTpyHTOBAaHO TIO3WI[I}0, 3TIIHO 3 SKOI MEIWYHHMA 3aKiaj, SKUi
MPOBOJIUTh BUJIYYCHHsSI aHATOMIYHOTO Marepiaidy, 3000B’SI3aHHUIA JTOBOJAWTH [0
BiJIOMa JJOHOpPA Ta peUuIlieHTa 1H(HOPMAIi0 PO XapakTep 1 TPUBAIICTh MEIUYHOTO
BTPYYaHHS, HEOOXIAHOTO I BUJIYYCHHS aHATOMIYHMX MaTepialiB, TpO
MEXaHI3MH pearyBaHHs Ha MOKJIMBI HEOakaH1 HACIIAKK NPOUEAYp, 3a0e3neUeHHs
AHOHIMHOCTI 1 KOH(QIJEHIIHHOCTI OCOOMCTUX JAaHUX, TOCTYIY A0 1HQOopMalii mpo
JIOHOpA Ta PEIUIIE€HTa, BIIMIKOAYBaHHS INKOJW, SKIIO BOHAa MOXIIMBO Oyne
3aBJaHa B pe3yJbTaTl MEAMYHOIO BTPYYaHHsS, Mpo JpKeperna (iHaHCYBaHHS
MalOyTHBOI ormeparlii 3 BUJIYyYEHHS AaHATOMIYHHUX TKAaHMH Ta TMOJAIBIIOL iX
TpaHCIUIAHTAIIII;

6. 3p00JICHO BHCHOBOK, 3TIHO 3 SIKUM, Y BUIIQJIKy NPU3HAYEHHS CYJIO0BO-
MEIUYHOI EKCIEePTU3U TPOKYpOp, SKUN 3HIMCHIOE HAMSL 32 JOJEpPKAHHSIM

3aKOHIB TJI 4Yac TMPOBEACHHS JOCYJOBOrO pO3CHiayBaHHSI y  (dopmi



MPOIIECYATHbHOTO KEPIBHUIITBA JOCYJAOBHM PO3CIIAYBaHHSIM, HETAWHO MpUHMaE
pIIIEHHS MPO MOXJIMBICTh YM 3a00pPOHY BWIIYUCHHSI aHATOMIYHHX MaTepialliB y
JIOHOpa-Tpyna, 3a (akToM cMepTi SKOro MPOBOJUTHCSA JOCYIOBE CIHIICTBO.
Bkazane pimieHHss MOBMHHO OYyTH MOTHBOBaHMM Ta BHKJIQJCHUM Yy GopMi
MOCTaHOBH,

/. OOTpyHTOBAHO TO3WIIIIO, IO aHATOMIYHI MaTepiajid, BUJIYy4YEeHHI 3 Tijia
YKUBOT'O YH TTOMEPJIOTO JOHOPA, CIII BU3HAYUTH K OCOOJMBHUIA 00’ €KT IUBITHHUX
npaB, Ha SKUW TMONIMPIOETHCS MPABOBUM pEXUM pedl y BHUIAJKAX, MPSIMO
BU3HAYCHUX 3aKOHOM, MOPSIOK BHJIYYCHHSI Ta IMOJAJIBIIOTO BUKOPUCTAHHS SKHUX
MOBMHEH BU3HAYATUCh CHEL1aJbHUM 3aKOHOIaBCTBOM. HeBia’eMHOIO 0COOIMBICTIO
€ Te, 10 AaHATOMIYHI MaTepiaju, BUIYYEHl y JIOJUHHU, MAIOTh JESAKI O3HAKU
PEYOBOIO MpaBa, y BUMaJAKaX MepeI0adeHNX 3aKOHOM;

8. 3ampoIrOHOBAaHO BHCHOBOK IMIPO Te€, MO JIOTOBIp TIPO TMOCMEpPTHE
JIOHOPCTBO, 1110 YKJIQJA€ThCS YJIEHOM CIM’1 MOMEPJIOro abo HWOro MOBHOBaXXHUM
MPEACTaBHUKOM 3 MEAUYHHM 3aKJIaJoM, SKHH TPOBOJUTHME BUIYUCHHS
aHATOMIYHMX MaTepialliB MICJII CMEPTI 0cOOM MOXKe OyTH po3ipBaHUN HAa BUMOTY
oco0u, sika TMpeNCTaBysie 0cOoOy IMOMEPJIOro JUIIE y BUMAAKY, SKIIO MEIUYHE
BTPYYaHHS B OPraHi3M PELMITIEHTA, TIOB’S3aHE 13 MOJAIBIIOI TPAHCIUIAHTAIIIEI0
HE 3HAXOJUTHCS Ha Takid cTajii, 1Mo Moke OyTH 3aBJaHa IIKOJa HOTO >KUTTIO 1
310poB’t0. HeBUKOHAaHHS JOTOBOPY IMOBHUHHO TSITHYTH 3a COOOK0 IMBLIBHY
BIJMOB1AAJILHICTH OCOOH, SIKa BIAMOBIIIACH B1J MOTO BUKOHAHHS;

9. apryMeHTOBaHO BHMCHOBOK MPO JIOUUIBbHICTh BHECEHHSI 3MiH JI0 3aKOHY
Vkpainu «IIpo Oe3neky Ta SIKICTh JOHOPCHKOI KpPOBI Ta KOMIIOHEHTIB KpPOBIi»,
BKJTFOUMBIIH TIOJIOKEHHS TIPO T€, IO BIAIIKOAYBAHHS IIKOAM 3aBJIaHO1 3I0POB’IO
peluITieHTa BHACIIOK TIepEIMBaHHS B3STOI Bl JOHOPA KPOBi, HEHAJIEKHOT SKOCTI,
BHACIIIJIOK YOTO BiJI0YJIOCH 3apakeHHS PEIUITIEHTa XBOPOOOIO, il KOMIIOHEHTIB Un
BUTOTOBJICHUX 3 HHUX MpernaparTiB, 3MIMCHIOETHCS B MOBHOMY OOCS31 3a paxyHOK
METUIHOTO 3aKJIaay, IKUi MPOBOIMB JIIKyBaHHs, a00 JepKaBH,

10. oO6rpyHTOBAaHO TMO3HUIIIIO MPO TE, MO0 A0 ICTOTHUX YMOB JOTOBOPIB PO

MMOCMEPTHE JOHOPCTBO CJIIJI BIJIHECTH KIUJIbKICHI XapaKTEPUCTUKH aHATOMIYHHUX



MaTepianiB, SKi MOXYyTh OyTH BmIydeHi B joHopa. Ocoba, Hagaroud 3a >KUATTSA
3roJly Ha TMOCMEpPTHE JOHOPCTBO, NMOBHHHA BKa3aTH HAa BHIIyYEHHS SKHUX caMme
aHATOMIYHUX MaTepiaiiB 1 3 SIKOI METO (IOJAJIBIIOI NEPECaaKU PEIUIIIEHTY, 3
JIKyBaJIbHOIO YW HAYKOBOIO METOI0) BOHA Hamae 3romy. Ilpm mbomy, BoHa Mae
paBO HAJATHU 3rOJly Ha BUJIYYEHHS KOHKPETHOIO OpraHy, KUIbKOX OpraHiB a0o
BUJTYUYCHHSI AHATOMIYHMX MaTepiajliB Ha PpPO3CYyJ MEIUYHOTO 3aKjamy, SKUN
MIPOBOIUTUME BKa3aHI MaHIMYJIAIIII.

Yoockonaneno:

1. monoxeHHs, BIAMOBIIHO 0 SIKOTO, 3 YPAXyBaHHAM HPUHIIMITY TyMaHI3MY,
TPAaHUYHUNA BIK JIOHOpa MOBMHEH cTaHOBUTU 60 pokiB. OcTaToyHE BHPILIECHHS
MUTaHHS MPO T€, YA MOXe oco0a OyTH JOHOPOM aHATOMIYHUX MaTepialiB, B
CTapIIOMY Billl, TOBUHHO MPUUMATHUCh Ha MIJICTaBl MEIUYHUX JaHUX, OTPUMAHUX B
pe3ynbTaTi KOMIUIEKCHOTO MEUYHOTO JTOCII1I>KEHHS;

2. CHUCTEMAaTHM3aIlil0 1 XapaKTepUCTUKY TMPHUHIMUIIB JOHOPCTBA, 3
ypaxyBaHHSM €BPOIEHCHKUX CTAHAAPTIB MEJAWYHOTO IIpaBa, OOIPYHTyBaHHS
HEOOXITHOCTI TOMANBIIOr0 iX TMPaBOBOTO JOCHIIKEHHS B HAIllOHAIBHOMY
3aKOHOJABCTBI Ta 30UIBIIEHHS iX KUIBKOCTI BPaxXxOBYIOUM BUMOTH, Kl CTaBUTb
Cy4aCHUU piBEHb PO3BUTKY MEJIMIIMHU B Taly3i JOHOPCTBA,

3. BHCHOBOK, III0 KO>KHa ITOBHOJITHS Ji€3JaTHa oco0a 3a KUTTS MOXKeE
3aCBIYUTH CBOIO HE3rOJy OYyTH JIOHOPOM IIIC]S CMEpPTI NUISIXOM TOJaHHS
BIJIMOBITHOT 3asiBU. B pa3i BIICYTHOCTI TaKkOi MUCHbMOBO 3aCBIAUEHOT MPUKUTTEBOT
OloJioriyHa CMEpTh) il OpraHd MOXKYTh OYTH JOHOPCBKUMH. Y TOMEPIIUX
HE/1€3/1aTHUX YU OOMEXEHO A1€31aTHUX 0Ci0, aHaTOMIUHI MaTepiajid MOXKYTh OyTH
OTpUMaH1 JIMIIIE 3a MUCHBMOBOIO 3r0JI0F0 000X O0aThKiB a00 YIOBHOBAXEHUX
npenctaBHUKIB. He gomyckaeTscsi OTpuMaHHS aHATOMIYHMX MarepiajiiB y
MOMEPJINX, 0c00a, IKMX HE BCTAHOBJICHA.

Habyau nooanvuio2o po3eumky:

1. monmokeHHsT MPO Te, MO0 NMBUIBHO-TIPABOBA BIMOBIIAIBHICTE B cdepi

JIOHOPCTBA Ta TpaHCIUIAHTALli — 1€ CaHKIS MaTeplaJbHOro Xapakrepy 3a



MPOTUTIPABHE 3AMOJISTHHSA IIKOAM JKUATTIO YU 370POB’I0 JOHOpA a00 PEIUITIEHTA,
MEIUYHUM 3aKJIajoM a0o IHIIUM YYaCHUKOM MPABOBIAHOCHH 3 ik cdepi, sKa
TATHE 3a CO0OI0 HEraTUBHI HACHIIKM JUIi Hel y BUIVIAAlI 1M030aBJICHHS
Cy0’€KTMBHMX IIMBUIBHMX TIpaB a00 TIOKJIaJaHHS HOBUX ab0 JTOJAATKOBUX
MBUILHO-TIPABOBUX OOOB’s3KIB. BOHA BH3HAYa€THCS OCOOJMBHUM MPEAMETOM
JAHUX TPABOBITHOCHH — MaTepiaJIbHUMHU 00’€KTaMH (aHaTOMIYHMM MaTepiajioM
JIOJIMHU), SIKAA TIEPENa€ThCs Bi OAHOTO Cy0’€KTa MPaBOBIMHOCHH — JIOHOpA 0
THIIIOTO — PEIUITIEHTA, a TaKOX HASBHICTIO TPETHOTO CyO’€KTa, KWW 3aJisTHUN B
i cepl — MeAUIHOTO 3aKIaay;

2. TIO3WIiS, BIAMOBITHO JO sAKOi TpaBouynH B cdepi JOHOPCTBA Ta
TpaHCIUIAHTAIlll, 00’ €KTOM SKMX € aHATOMIUHI MaTepiaiu JIIOJIMHU, YKIIAIa€ThCS B
NUCBMOBIA  (popMi, a TakKoX MOXIIMBICTh BHUCJIOBJIEHHS BOJl CTOCOBHO
MIOCMEPTHOTO JOHOPCTBA P 0(DOPMIICHHI 3aIOBITY;

3. mpomo3uilis Npo Te, MO0 TMiJ MPOTUIIPABHOIO TMOBEIIHKOI BUKOHABIIS
MEJIMYHOI TOCIYru y cdepl JOHOPCTBA CJiJ BBaXKAaTU Takl MJisHHS (il 4w
O€3isUTBbHICTD), 110 HE BIAMOBIJAIOTH HOPMATHUBHO-TIPABOBUM aKTaM, BUMOTaM,
CTaHJapTaM, IHCTPYKIIISM 3 JIOHOPCTBA, 3aTBEP/KEHUM OpPTaHAMH BIIaJH, a TAKOXK
YMOBaM IIUBUILHO-TIPABOBOTO JIOTOBOPY PO TOHOPCTBO.

PesynbraTi aucepTaiiifHOro AOCHIIKEHHS 3MOXKYTh OyTH BUKOPUCTAHI IS
MOJANTBIITUX HAYKOBUX PO3POOOK, BIOCKOHAJICHHS HAIIOHAJTLHOTO 3aKOHOJIABCTBA
Ta TPaKTUKU MHOro 3acTOCYBaHHS, JJIA MIJATOTOBKU MIAPYYHUKIB, HaBYAIBHHUX
MOCIOHMKIB Ta BUKJIaJaHHSA KypciB «JloroBipHe mpaBo», «MeauuHe mpaBoy, a

TaKO> y HOPMOTBOPYIiH AisUTBHOCTI.

Kaw4yoBi ciaoBa: [0HOPCTBO, TpaHCIUIAHTAIllsA, JIOHOP, PEIUIIIEHT,
IIUBUTLHO-TIPABOBA BIJIMTOBIIATHHICTD, CTpaxyBaHHS npodeciitHoi

BI/IMOBIATbHOCTI MEIUYHUX TIPaIliBHUKIB.
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ABSTRACT

Oliinyk R.V. Civil law regulation of donation in Ukraine. — Qualifying
scientific work on the rights of the manuscript.

Dissertation for the degree of Doctor of Philosophy in Law, specialty 081
Law. - Ivan Franko National University of Lviv, Lviv, 2021.

The relevance of the research topic is determined by the need for the
formation of a holistic theory of the essence of legal relations of donation, the
features of the contractual regulation of civil law relations in this area, the
development of scientifically based proposals aimed at reforming of the civil law
regulation of the above relations.

Paragraph | Theoretical and legal problems of the development of
donation in Ukraine consists of three subparagraphs and is devoted to the study of
the concept of donation, the development and formation of this term in European
and national legal science, as well as the definition and characteristics of the
donation principles.

A legal definition of the concept of donation and transplantation has been
proposed, the main stages of their development and formation has been
highlighted. The author of the dissertation has worked out and analyzed the
European and national donation principles, determined their main characteristics
and proposed the introduction of a number of donation principles into the
Ukrainian legal science, which are currently absent in the medical law of Ukraine.
This paragraph proposes the definition of a living donor, and also outlines the
scope of information that should be brought to the attention of the donor and the
recipient by the medical institution, before the extraction of the anatomical
material for their subsequent transplantation.

The author has proposed amendments to the Law of Ukraine On the
Application of Transplantation of Anatomical material to a Person regarding the
establishment of privileges when giving the consent to the posthumous donation to
one of the spouses and establishing the sequence of its receipt in case of its

absence.



Paragraph Il Civil legal relations of donation and transplantation consists
of three subparagraphs devoted to the determination of the essence of legal
relations of donation and transplantation, the grounds for the emergence of
donation and transplantation, as well as the specifics of the contractual regulation
of civil legal relations in the field of donation.

The author has characterized the elements of civil law relations, namely
subject, object and content. In particular, he defined the rights and obligations of
subjects of intravital and posthumous donation, proposed the establishment of the
minimum and maximum age of the donor. The author has proposed to divide the
subjects of donation into the general and special ones. The first group includes a
donor, a medical institution and a recipient. The second group includes a transplant
coordinator, an authorized representative, an investigator, a forensic expert, a
prosecutor, a court and a person who undertook to bury the deceased person.

The paragraph outlines and describes the grounds for the emergence of
donation, which are divided into medical (the recipient’s disease, the donor’s
death, the compatibility of organs and other anatomical material of the donor and
the recipient, the absence of donor’s diseases that can be transmitted during the
transplantation) and legal (provision of person’s written consent during the lifetime
or his/her family members’ after his/her death, absence of person’s non-consent
during the lifetime or his/her family members’ after his/her death).

Paragraph 111 Civil liability for the non-fulfillment or improper fulfillment
of an obligation in the field of donation consists of two subparagraphs devoted to
the specifics of the study of the civil liability of medical institutions for harm
caused to the health and life of the donor and the recipient, as well as civil liability
insurance in the course of transplant services provision.

The paragraph states that civil liability in the field of donation is determined
by a special subject of these legal relations, i.e. material objects (human anatomical
material), which is transferred from one subject of legal relations - a donor, to
another - a recipient, as well as the presence of a third subject involved — a medical

institution. The author has characterized the contractual and non-contractual



liability in the field of donation, identified their general and distinctive features,
defined the types of illegal activities of a medical institution in the field of
donation and transplantation; substantiated the need to establish a stable amount of
material compensation for the damage caused to spouses or close relatives of the
deceased donor, which impedes to fulfill the will of the deceased donor for the
posthumous donation.

The paragraph presents the arguments in favor for the need to introduce such
type of medical insurance in Ukraine as medical malpractice insurance in the field
of donation, describes the forms of medical malpractice insurance and its criteria,
illustrates the cases that are subject to insurance.

In general, the scientific novelty of the results obtained in the dissertation
research is that for the first time a comprehensive theoretical and practical analysis
of the civil law regulation of donation has been carried out, the prospects for the
development of legislation in this area have been outlined, and the results obtained
have been systematized. A number of provisions, conclusions and proposals has
been formulated and substantiated due to the research, in particular:

For the first time:

1. the author has proposed a definition of the concept of donation, as a free
(except for the special cases) open process, during which a donor, upon written
informed voluntary consent, provides his/her anatomical material during the
lifetime or disposes of them in case of his/her death for further use by other
persons during transplantation for medical, pharmaceutical or scientific purposes;

2. the definition of the concept of transplantation has been given as a paid
special treatment method, which is the final stage of donation and is used if there is
the immunological compatibility of the donor and the recipient, and means the
transplantation of the anatomical material of a person or other biological organism,
implants from a donor to a recipient;

3. the author has presented the arguments for the need to expand the circle of
people who can be potential donors by amending provisions of the Law of Ukraine
On the Safety and Quality of Donated Blood and Blood Components, stating that



the donors can be incapacitated persons, who are the recipient’s close relatives
(children, grandchildren, parents, grandfather, grandmother, brother, sister, uncle,
aunt, nephew and niece) or his/her family members;

4. it has been proposed to understand the notion of a living donor as an adult
individual having dispositive legal capacity or a minor individual who, before
reaching the age of 18, received full civil legal capacity, a citizen of another state
and a stateless person who are legally staying on the territory of Ukraine, gave
voluntary consent to the collection of anatomical material for transplantation, and
also a person under 18, whose consent to the collection of the hematopoietic stem
cells was given by him/her personally and (or) his/her parents or other legal
representatives, as a case specified by the Law of Ukraine On the Application of
Transplantation of Anatomical material to a Person;

5. it has been justified according to which the medical institution making the
collection of anatomical material shall inform the donor and the recipient about the
nature and duration of the medical intervention required for the collection of the
anatomical material, about the response mechanisms to possible undesirable effects
of the procedures, ensuring the anonymity and confidentiality of personal data of
the donor and the recipient and safeguarding access to this information,
compensation for harm, which may be caused as a result of medical intervention,
about the funding sources of the forthcoming operation on collection of anatomical
tissues for their subsequent transplantation;

6. it has been concluded that, in the event of a forensic medical examination,
the prosecutor supervising the observance of laws during the pre-trial investigation
in the form of procedural supervision of the pre-trial investigation shall
immediately decide on the possibility or prohibition of the removal of anatomical
material from the deceased donor, the pre-trial investigation into whose death is
performed. The specified decision shall be motivated and set out in the form of an
order;

7. it has been substantiated that the anatomical material removed from the

body of a living or deceased donor should be treated as a special object of civil



rights, to which a legal regime of a thing shall extend in cases directly determined
by law, the procedure for the collection and subsequent use of which should be
guided by the special legislation. An essential feature is that the anatomical
material collected from a person have some signs of proprietary rights in cases
provided for by law;

8. the conclusion has been made that the posthumous donation agreement
which is concluded by a family member of the deceased or his/her authorized
representative with a medical institution that will collect the anatomical material
after the person’s death can be terminated at the request of the person representing
the deceased person only if the medical intervention in the recipient’s body for the
subsequent transplantation is not at the stage when it may harm his/her life and
health. Failure to fulfill the agreement shall entail the civil liability for the person
who refused to fulfill it;

9. the conclusion on the advisability of amending of the Law of Ukraine On
the Safety and Quality of Donated Blood and Blood Components has been
reasoned, including the provision that the compensation for harm caused to the
health of the recipient due to the transfusion of the donor’s blood of inadequate
quality, as a result of which the disease was transmitted to the recipient, or through
the components or preparations made from it, shall be fully paid either by the
medical institution that carried out the treatment or by the state;

10. it has been substantiated that the quantitative characteristics of the
anatomical material that can be callected from the donor should be viewed as the
essential conditions of the posthumous donation agreements. A person who during
his/her lifetime gives consent to the posthumous donation shall indicate the
removal of which anatomical material and for what purpose (further
transplantation to the recipient, for medical or scientific purposes), is allowed.
Furthermore, he/she has the right to consent to the removal of a specific organ,
several organs, or the removal of the anatomical material at the discretion of the

medical institution that will carry out the specified manipulations.



Refinements introduced:

1. provision according to which, based on the principle of humanism, the
maximum age of the donor shall be 60. The final decision on whether a person can
be a donor of anatomical material at an older age shall be made on the basis of the
medical data obtained as a result of a comprehensive medical check-up;

2. systematization and characterization of the donation principles,
considering European standards of the medical law, substantiation of the need for
their further legal study in national legislation and an increase in their number,
considering the requirements of the present stage of medicine development in the
field of donation;

3. conclusion that every legally capable adult can testify during his/her
lifetime that he/she does not agree to be a donor after death by submitting an
appropriate statement. In the absence of such a written non-consent drafted during
the lifetime, when the irreversible death is recorded (brain death or biological
death), his/her organs can be donated. The anatomical material from deceased
legally incapacitated persons or persons with limited dispositive capacity can be
collected only upon the written consent from both parents or authorized
representatives. It is prohibited to collect the anatomical material from the
unidentified deceased persons.

The impetus for the development was given to:

1. the provision that the civil liability in the field of donation and
transplantation is a monetary sanction for the unlawful harm to the life or health of
the donor or the recipient, caused by a medical institution or another participant in
legal relations in this field, which entails the negative consequences through the
deprivation of subjective civil rights or the imposition of new or additional civil
obligations. It is determined by a special subject of these legal relations, i.e.
material objects (human anatomical material), which is transferred from one
subject of legal relations - a donor, to another - a recipient, as well as the presence

of a third subject involved - a medical institution;



2. the position according to which the instrument in the field of donation and
transplantation, the object of which is human anatomical material, shall be
executed in writing, as well as the possibility of expression of one’s will in relation
to the posthumous donation in the form of a will;

3. the proposal that the illegal actions of the medical services provider in the
field of donation shall be understood as offences (actions or inaction) that do not
comply with the regulatory legal acts, requirements, standards, instructions on
donation approved by the authorities, as well as the conditions of civil donation
agreement. The dissertation research results can be used for further scientific
developments, improvement of national legislation and the practice of its
application, for the development of textbooks, teaching aids and teaching courses
on Contract Law, Medical Law, as well as in rulemaking activities.

Keywords: donation, transplantation, donor, recipient, civil liability,

medical malpractice insurance.
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