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Jyouyk  0./. OxopoHa mnpaB IHTEJEKTYaJbHOI BJACHOCTI Ha
kinemaTorpadgiunuii TBip. — KBamidikariitna HaykoBa npalis Ha paBax pyKOMHCY.

Hucepramisi Ha 3100yTTS HAYKOBOTO CTymHeHs JOKTopa (dimocodii 3a
cnemianpHicTIO 081 «IIpaBo» (ramy3s 3Hanb — 08 «IIpaBo»). — JIbBIBCHKMIA
HaI[lOHATBbHUI yHIBepcuTeT iMeH1 [Bana dpanka, JIbBiB, 2022.

JucepTaliisi € OJHUM 13 MEpHIUX B YKpaiHi KOMIUIEKCHUX JIOCTITKEHb
OXOpOHH TpaB IHTENEKTyaJIbHOI BIACHOCTI Ha KiHeMaTorpadidHuii TBIp.

AKTyanpHICTh TE€MH JOCHIIKEHHS 3yMOBJIEHA HEOOXIJHICTIO BUPOOJICHHA
e(pEeKTUBHOTO MEXaHI3My OXOpPOHM TMpaB IHTEJIEKTyaJbHOI BJIACHOCTI Ha
KiHemaTorpag1yHuil TBip. BpaxoByroun CKIaAHICTh MPOLIECY CTBOPEHHS KIHOTBOPY,
y 3B’SI3KY 3 IIMPOKHUM KOJIOM CYO’€KTIB TBOPEHHS Ta PI3HOPIAHUM XapaKTepoM HOro
CKJIa/IOBUX €JIEMEHTIB, Ba)KJIMBO OKPECIUTH KJIIOYOBI BIACTHBOCTI KIHOTBOPY SIK
00’€KTa mpaBa 1HTEJIEKTYaJbHO1 BJIACHOCTI T4 PO3KPUTH CHELU(IKy HOro mpaBoBOIrO
pexumy. CTpiMKHII PO3BUTOK KiHeMaTorpadiuHoi 1HIyCTpii B YKpaiHi akTyalizye
HEOOXIHICTh TOJOJAHHS HHU3KH ICHYIOUMX IMPABOBUX MPOTAJIMH y PEryJOBaHHI
OXOpPOHU IPaB 1HTENEKTYaJIbHOI BIACHOCTI Ha KiHeMaTorpadiuHui TBIp.

VY nmmcepramiiiHiii poOOTI KOMIIIEKCHO JOCHIDKEHO KIIHOYOBI TEOPETHKO-
OPUKJIATHI ~ acleKTH  OXOPOHM  TpaB  IHTENEKTyalbHOI  BJIACHOCTI  Ha
KiHemaTorpadiyHuil TBIp B YKpaiHi Ha OCHOBI aHami3y JOKTPUHAIbHUX
HalnpalioBaHb, BIAMOBIIHUX TOJIO)KEHb  HAI[IOHAJIBHOTO  3aKOHOJABCTBA
MDKHApPOHOTO JOCBIlY Ta POo3p00JIEHO MPOMO3HUIIii MO0 YIOCKOHAJICHHS TPABOBOTO
pETyIIOBaHHS BKa3aHOi cepH BITHOCHH.

Crpyktypa JauceprainiiiHoi poOOTH 3yMOBJIEHA METOK 1 3aBJaHHSIMH,
MOCTABJICHUMHU aBTOPOM, W CTAaHOBHUTH TPHU PO3AUIH, B SIKUX JOCHIJDKYIOTHCS TaKi
MUTAHHS: MDKHApPOJHI aKTH SIK PETYJSITOPH BIAHOCHH y cdepl OXOpOHU IpaB
1HTENEKTyaJIbHOI BJIACHOCTI Ha KiHemaTorpadiyHUN TBIpP; CTAHOBJIEHHS Ta PO3BUTOK
3aKOHO/JABCTBA  MPO  OXOPOHY  MpaB  IHTENEKTyaJlbHOI  BJIACHOCTI  Ha

KiHemaTorpagiyHuil TBip B YKpaiHi; MOHSATTSA, O3HAKK Ta BUAM KiHEMaTOrpaiyHuX



TBOPIB; BUAM CyO’€KTIB IMpaB IHTENEKTyaJbHOI BJIACHOCTI Ha KiHematorpagiuyHHii
TBiIp; HaOYyTTS OCOOMCTMX HEMalHOBMX Ta MAalHOBHX IMpaB IHTEIEKTYaJIbHOI
BJIACHOCTI Ha KiHemaTorpadiyHui TBIp 3a HaI[lOHAJILHHUM 3aKOHOJABCTBOM Ta
3aKOHOJIJABCTBOM 3apyODKHMX KpaiH; OCOOMCTI HEMAalHOBI MpaBa IHTEIEKTYyaIbHOI
BJIACHOCTI Ha KiHeMmaTorpadiuHuil TBip; MaifHOBI MpaBa IHTEJIEKTyaJIbHOI BJIACHOCTI
Ha KiHeMarorpadiuyHui TBIp; BUIAM MOPYIIEHb IpaB 1HTEJICKTYaJbHOI BJIACHOCTI Ha
KiHemMaTorpadiyHuii TBip; CIOCOOM 3aXUCTYy MpaB IHTEIEKTYyalbHOI BIACHOCTI Ha
KiHeMatorpadiyHuid TBIp; OCOOJMBOCTI CYIOBOTO PO3TJIAAY CIIPpaB MPO 3aXHCT
IHTEIEKTyaJIbHOI BIACHOCTI Ha KiHeMaTorpadiaHuid TBip.

3okpema, y Po3aim 1 «3araqbHOTEOpETUYHI MOJOXKEHHS PO OXOPOHY IpaB
IHTEJIEKTyaJIbHOI BIIACHOCTI HAa KiHEMAaTorpadiuHuii TBIp» MpoaHaTI30BaHO KIIFOYOBI
3aKOHO/aBYl W JOKTPUHAIIbHI TOJOXEHHsS, IO CTOCYIOTBCS OXOpPOHH TIpaB
IHTEJIEKTyaJIbHOI BJIACHOCTI Ha KiHemaTorpadiyHUW TBIp, Ta BHUSBICHO HAWOLIBII
aKTyaJibHI HANpsIMKM HAyKOBOTO JOCTIPKEHHsS. PO3rIsIHYTO OCHOBHI MIKHApPOJIHI
HOPMATHBHO-TIPABOBI AaKTH, MPHUCBSIYEHI BPETYIIOBAHHIO HAOYTTs, 31MCHEHHS,
OXOPOHU Ta 3aXUCTy MpaB IHTEJIEKTYaJbHOI BJIACHOCTI Yy cdepi KiHemarorpadii.
OxapakTepu30BaHO MPOIEC CTAHOBIEHHS HAI[IOHAJFHOTO 3aKOHOJABCTBA PO
OXOpPOHY TIPaB IHTEJIEKTYyaIbHOI BJIACHOCTI Ha KiHemaTorpadiunuii TBip. JlocmimxeHo
MPaBOBY MPHUPOJY KIHOTBOPY SIK 00’€KTa aBTOPCHKOrO IpaBa Ta CHOPMYIHOBAHO
OCHOBHI MO0 O3HAKH.

Y Pozgim 2 «IIpaBoBuii ctaTyc cy0’€KTIB MpaB 1HTEIEKTyaJIbHOI BIACHOCTI
Ha KiIHeMaTorpapiyHuil TBIp» PO3IIIAHYTO KIKOYOBI KOHUENIi BU3HAYEHHS aBTOPCTBA
KiHeMaTorpap1yHOro TBOPY, SIKi 3aCTOCOBYIOTHCS Y KpaiHaX POMAHO-TEPMAHCHKOI Ta
aHrJI0-aMePUKaHCHKOI MPAaBOBUX CUCTEM. 3a pe3yJibTaTaMH JIOCIIDKEHHS 3’ ICOBaHO,
110 B MEpIIiA Tpyni KpaiH NEPBUHHUMH Cy0’€KTaMU aBTOPCHKOTO MpaBa Ha KIHOTBIP
BU3HAIOTHCSI OCOOM, 3aBASKM TBOPUMM 3yCHIJUISIM SKUX OyJO HOro CTBOpEHO, a B
IpyTii — ocoba, sika BAKOHYBaJIa OpTaHi3alliiiHi (pyHKIIii 1110/10 CTBOPEHHS TBODY.

BcranoBneno, mo cnoenudika mporecy CTBOpEHHs KiHeMaTorpadgigyHoro
TBOPY (BEJIMKA KUTbKICTh YYACHUKIB, PI3HOPIIHHUM XapaKTep BHECKIB KOXKHOTO 3 HUX)

YHEMOXJIUBIIIOE PO3IJISA BIJIHOCUH MDK MOro aBTOpaMHM B MeXax TPaaulliifHOTO



CH1BaBTOPCTBA. CdopmynboBano aBTOPCHKI BU3HAUYCHHS pojrocepa
KiHeMaTorpagiqyHoro TBOpY, KIHOCTyHAlli ¥ Tpolecy CTBOpeHHA (inmbMy Ta
3alpONOHOBAHO  BHECTH  BIANOBIAHI 3MiHM A0 3akoHy Ykpainu «Ilpo
KiHemarorpadito», M0 CIyryBaTUME BJOCKOHAJEHHIO IPABOBOIO PETryJIIOBaHHS
BKa3aHoi cepH BITHOCHH.

BusnaueHo OCHOBHI MiJICTaBH HAOYTTs MpaB 1HTEICKTyaJdbHOI BJIACHOCTI Ha
kiHemarorpadiuauii TBip. OXapakTepU30BaHO 3MICT OCOOMCTHX HEMaWHOBHX Ta
MaifHOBUX TIpaB I1HTEJCKTyaJbHOI BJACHOCTI Ha KiHeMarorpadpiyHuid TBIp.
Bim3naueno toi dakrt, mo cmenudika OCTaHHIX 3yMOBJIEHA OCOOJUBOCTIMU
IPaBOBOI MPUPOAU KiHEMATOrpaiyHOTO TBOPY SIK CKJIAJHOIO 00’€KTa aBTOPCHKOTO
npasa.

Y  Posmum 3 «3axuct mpaB  IHTENEKTyallbHOI  BIACHOCTI  Ha
KiHemaTorpadiyHUN  TBip»  PO3IMJIAHYTO OCHOBHI BHUJIM  TOPYIIECHb IpaB
IHTEJIEKTyaJIbHOI BJIACHOCTI Y KiHeMarorpadiuHiii cdepi Ta crnocoOu 3aXxuCTy IHUX
npaB. [ligkpeciaeHo HEOOXIAHICTh BHUPOOJEHHS YITKOrO 3aKOHOAABYOTO MiIXOIY
MO0 PO3MEXKYBaHHS TaKUX T[OHATh, SK «HIPATCTBO», «KAMKOPJAUHI» Ta
«KapALEHpiHr», SKi, BpaXoBYKOUHM crelu(iKy iX MposiBy, MOBUHHI TPAKTYBATUCH SIK
CaMOCTIIHI pi3HOBUM MOPYIICHD MPaB IHTEIEKTYaTbHOI BIACHOCTI.

Haronomeno, mo y cmopax IIOAO 3aXUCTy aBTOPCbKUX IpaB Ha
KiHemMaTorpagiyHuil TBIp MO3MBadl MOXYTh 3aCTOCOBYBaTH SK 3arajbHl, TaK 1
creriaibHi crocodu 3axucty. OOTPyHTOBAHO JOIIIBHICTE OOpaHHS CIIOCO0Y 3aXUCTY
y KOXHOMY KOHKPETHOMY BHUIAJKy I1HIMBIAYyadbHO, BHXOISYU 13 XapakTepy W
CTyIEHSl TOpPYIICHHS aBTOPChKOro TmpaBa. [IpoaHani3oBaHO KIIIOUOBI aCMEKTH
CYJOBOIO PO3IJSAY CHOpaB MPO 3aXUCT NpaB IHTEJIEKTYaldbHOI BIJIACHOCTI Ha
KiHemaTorpagiyHuil TBip. 3a3HA4y€HO, IO BIH 3AIMCHIOETHCA 3a 3araJilbHUMH
IpaBUJaMH, BCTAaHOBJIEHUMH  NPOLECYalbHHUM  3aKOHOJABCTBOM. BonHouac
aKIEHTOBAHO YBary Ha TOMY, IO crenudika CTBOPEHHs KiHeMaTorpadiuHoro TBOpy
3YMOBIIIOE OCOOJIMBOCTI CyO’€KTHOTO CKJIaJy YYacHHKIB TIpoIlecy Ta 3aco0iB

JIOKa3yBaHHS Y BKa3aHii KaTeropii crpas.



Otxe, nucepralis € CHUCTEMHHMM JOCIIDKECHHSIM OCHOBHUX TEOPETHUKO-
OPUKJIATHUX ~ ACHEKTIB  OXOPOHM  TMpaB  IHTENEKTyaJlbHOI  BJIACHOCTI  Ha
kiHeMarorpadiuyHuii TBip B YKpaini. B HIH Bmepiie 3anponoHOBAHO BHU3HAYaTH
KiHemarorpadgiyHuii TBip SIK ayaioBi3yaJdbHHIl TBIp, 3adiKCOBaHWN Ha MEBHOMY
MaTepiaJiIbHOMY HOCIi YW B eJEKTPOHHIM ¢opmi, SKUA CKIagaeTbesa 13 cepii
MOCJIIJIOBHO 3MIHIOBAaHUX KaJpiB, COPUUHATTA SKUX € MOXJIMBUM BHUKJIIOYHO 32
JIOTIOMOTOI0 TEXHIYHUX 3ac001B, CTBOPEHUN Ha KIHOCTYHAil 3a yd4acTi KOJEKTHBY
TBOPYHUX OCI0 Ta BUPOOHUUYO-TEXHIYHOTO MEPCOHAITY, IIIJTICHICTh SKOTO MPOSBIISETHCS
y €IHOCTI #oro ckiagoBux (00’€KTIB aBTOPCHKOTO TIpaBa, CYMDKHHX IIpasB,
pe3yabTaTiB OpraHi3aliiHOl W TEXHIYHOI JISJIBHOCTI) Ta TapMOHINHOMY MO€IHAHHI
0COOJIMBOCTEN PI3HUX CUCTEM MUCTEUTB (TPAIULINHUX, TEXHOT€HHUX, EKPAHHUX).

311iICHEHO MO 03HAaK KIHEMATOrpa(iyHOro TBOPY HAa TPU YMOBHI IPYIIH:

- O3HAKW, SIKI XapaKTepu3yloTh KiHeMmaTorpapiyHuil TBIp SK 00 €KT
aBTOPCHKOrO mpaBa. J[o HUX BiJHECEHO TBOPUYMI Xapakrep (OpPUTiHAIBHICTH) Ta
00’€KTHUBHY (hOpMY BHpPaKEHHS KiHEMaTOrpa1yHOro TBOPY;

- O3HAKW, SKI BKAa3ylOTh Ha MPUHAICKHICTh KIHEMATOrpadidHOro TBOPY 10
KaTeropii ayAloBi3yaJlbHUX TBOPIB: HAABHICTH cepii 3a(IKCOBAHUX Ta MOB’SI3aHHUX
MDK co00r0 KaapiB (300pakeHb), HASBHICTh BI3yalbHOrOo e(dexty pyxy,
BUKOPUCTAHHS BIAMOBIIHMX TEXHIYHUX 3aco01B, MPU3HAUEHHS [JIi 30pPOBOTO Ta
CIIyXOBOT'O CIIPUMHSATTS, KOMIUIEKCHHM Ta KOJEKTHUBHUN XapakTep CTBOPEHHS,
CUHTCTHYHICTE;

- 03HAKH, K1 YMOXJIMBIIOIOTh BUOKPEMIICHHSI KIHEMaTorpadiuHOro TBOPY 3-
MOMIX IHIIKUX 00’€KTIB aBTOPCHKOTO MpaBa, 30KpeMa, IHIIMX BUJIIB ayA10BI3yaIbHUX
TBOpiB. Jl0 HUX 3ampoNOHOBAaHO BIAHOCUTH crHenudiuHuil Ccy0 €KTHHM CKIa
YYAaCHHMKIB TIPOLECY CTBOPEHHS KiHeMaTorpadiuHOro TBOPY (CTBOPIOETHCS Ha
KIHOCTYAIl SK HACHIJOK CHUIBHUX 3YCHUJIb TBOPYUX TMPAIIBHUKIB 1 BHUPOOHHYO-
TEXHIYHOTO TIEPCOHAITY) Ta HOTO IUIICHICTb, KA IPOSIBISIETHCS Y €THOCTI CKIIAJJOBUX
KiHeMaTorpag1yHOro TBOPY Ta rapMOHIMHOMY MO€JHAHHI B HbOMY €JIEMEHTIB PI13HUX

CHCTCM MHUCTCITB.



OOrpyHTOBaHO [OIUIbHICTh BiJIMOBM BiJl KOHUEMI[l 3aKpUTOTO MeEpeiKy
aBTOPIB ay/i10Bi3yaJbHOTO TBOPY. 3alpOMOHOBAHO IOMOBHUTH 4. 1 cT. 17 3akony
VYkpainu «IIpo aBTOpChKE MpaBO 1 CyMDXKHI IpaBa» MOJOXKEHHSAM, 3TITHO 3 SKUM
¢i3nuHa ocoba, sika BUKOHYE 1HINY, HXK HaBEeIEHI y I[il YaCTHUHI CTaTTi, aBTOPCHKY
GyHKIIII0, MOXKE TIPETEHIyBaTH HA BU3HAHHS 1l aBTOPOM ayJ110BI3yaJIbHOTO TBOPY 32
YMOBHU 3JIMCHEHHS HEI0 IHJMBIAyaJlbHOTO TBOPYOTO BHECKY B HOro CTBOPEHHS,
MiTBEPKEHOTO BIIMOBITHUMH JTOKA3aMH.

JloBesieHo, 1110 TIEpelyMOBOIO0 CTBOPEHHS KIHEMATOrpadiuHOro TBOPY CIYTrye
YKJIaJIeHHsI JOTOBOPIB MPO CTBOPEHHSI 3a 3aMOBJICHHAM Ta BUKOPUCTaHHS abo X
nepenavy (Ko WAEThCSA MPO B¥KE ICHYIOYl TBOPHU) MAaTHOBUX MPaB 1HTENEKTYyaIbHOI
BJIACHOCTI Ha OO0’€KTU-EJIEMEHTH KiHeMaTorpadiuHoro TBOPY. Y 3B’S3KYy 3 UM
3aIpONOHOBAHO BHECTH 3MIHU 10 4. 2 cT. 17 3akony Ykpainu «IIpo aBTOpcbke mpaBo
1 CYMDKHI TpaBay, BUKJIABIIHU i1 y Takiil pemakiii: «SIKio iHiie He nepeadayeHo y
JIOTOBOP1 PO CTBOPEHHS 3a 3aMOBJICHHSM Ta BUKOPUCTaHHS TBOpY abo mepenavy
MalHOBUX MpaB IHTEJIEKTYyaJlbHOI BJIACHOCTI Ha BXE ICHYIOUMH TBip, aBTOpH, SKi
3poOuIM abo 3000B’s13aIKCS 3pOOUTH BHECOK Y CTBOPEHHS ay/I10BI3yallbHOT'O TBOPY,
nepearTh MPOAICEPY ayAi0BI3yaIbHOTO TBOPY, YK OpraHizallli, 1o 3/1iHCHI0E HOro
BUPOOHMIITBO, MPABO HA BIATBOPEHHS, MyOJiYHE CHOBIIICHHS, MyOIIYHUN TOKa3,
nyONiyHy  JE€MOHCTpAIlilo, CyOTUTpYBaHHS, IyOJIOBaHHS HWOTO TEKCTy W
PO3IOBCIOJIKEHHS Yy CKJIaJl ayJi0Bi3yaJbHOIO TBOPY SK IIJIOT0. 3a aBTOPOM
My3UYHOTO TBOpPY, CIEIIAJIbHO CTBOPEHOTO Ui  ayJl0Bi3yaJlbHOTO  TBOpY,
30epiratoTbCs MaiiHOBI IpaBa Ha MyOJiYHE BUKOHAHHS TAKOTO MY3UYHOI'O TBOPY
OKpPEMO BiJl ay10BI3yalbHOTO TBOPY B IILIIOMY».

3anponoHoBaHo BHecTH 3MiHM 110 1. 1 4. 1 cr. 14 3akony Ykpainu «IIpo
aBTOPCHhKE MpPaBO 1 CYMDKHI IpaBa» B YacCTHHI PO3MEXKYBAHHS TaKUX OCOOUCTHX
HEMallHOBHX MpaB aBTOpa, SIK: «IPaBO BU3HABATUCh aBTOPOM TBOPY Ta 3aXUUIATH
CBO€ aBTOPCTBO Yy BHIAJIKy HOro MOPYIICHHS, OCHOPIOBaHHS a00 HEBU3HAHHS» Ta
«MpaBO BUMAaraTyd 3a3HAYEHHS HAJI@KHUM YHHOM CBOTO IMEHI Ha TBOpl, HOro
OpUMIpHUKAX 1 3a Oyab-SKOro MyOJIIYHOTO BHUKOPUCTAaHHS TBOPY, SKIIO II€

IMPAaKTHUYIHO MOXKIINBO).



B auceprariii yaockoHanIeHO MOJOXEHHS MPO MPaBOBUN CTATyC MpOJrocepa
KiHeMaTorpaiqyHoro TBOPY Ta MpPaBOBHM CTaTyc KiHOCTyaii. BuokpemiieHo Taki
KJIIIOYOBl  HANpsSMKH  JISJIBHOCTI  MpOAIOcepa  KIHOTBOPY:  BHUPOOHMIITBO
KiHemMaTorpagigHOTro TBOPY, IO Mepeadadac Moro ydacTb y po3poOIl Ta peamizartii
BI/IMOBITHOTO TIPOEKTY; 3a0e3ledeHHs MpOoeKTy (HIHAHCOBOIO IMIIATPUMKOIO Ta
MaTepiaIbHO-TEXHIYHOI0 023010, 30KpeMa, IIJISIXOM IOIITYKY CIIOHCOPIB i 1HBECTOPIB;
peasizailisi KIHEMaTorpa(piqyHOTO TBOPY, SKa IMOJSITae€ y CTBOPEHHI YMOB JUIsl HOTO
JIEMOHCTPYBaHHSI ¥ PO3MOBCIO/XKEHHSI. 3alpOIIOHOBAHO BH3HAYATH KIHOCTYIIIO SK
IOpUANYHY 0CO0y, IO MPOBaIUTh IISIBHICTH Y cdepi kiHemaTorpadii Ta ocCHOBHA
GyHKLIS SKOI ToyiArae B opradizamii BUpoOHULTBA (uabMy. OOIPpYHTOBAHO
JOIUIBHICTh BHECEHHS 3MiH 10 4. 1 cT. 13 3akony Ykpainu «IIpo xinemarorpadiro»
i JOMOBHEHHS TMEpeNiKy BHUXIAHUX JaHUX 3a3HAUYCHHSIM CyO’€KTIB BUPOOHMIITBA
bimeMy (KIHOCTY/I1H, BIIEOCTY/I1H, CTY/ 1, TPOIOCEPIB).

Po3BUHYTO TMOJNOXKEHHSI MPO OOIPYHTOBAHICTb BHOKPEMJICHHS CIICHApHUX,
MOCTAaHOBOYHHUX, JOTOBOPIB XYJOKHBOTO 3aMOBJICHHSI Ta IHIIMX 3aCTOCOBYBAHUX B
kiHemarorpadiuHiii cdepi moroBopi. 3a3Haue€HO, IO HAWMEHYBaHHS BKa3aHUX
JIOTOBOPIB CIIYTY€E METI MPOJIEMOHCTPYBATH CIIEUM(]iKy iIXHBOTO MpPEeaMeTa, BOJHOYAC
iXHf TpaBoBa TMpHUPOJA I1ACHTHUYHA TMPABOBIM MPUPONI JTOTOBOPIB  MIOJO
PO3MOPSKAHHS MaHOBUMH MTPaBaMU 1HTEJIEKTYaIbHOI BIIACHOCTI.

BigzHaueHo JOIIBHICTH JIOMIOBHEHHS TEPEiKy OCOOMCTHMX HEMalWHOBUX
mpaB aBTOPIB, 3akpimieHoro y ct. 438 LK Ykpainu Ta ct. 14 3akony Ykpainu «IIpo
aBTOPChKE MPaBO 1 CYMDXKHI IMpaBa», TaKUM IMPaBOM, SIK MPABO HA OMPHIIIOHEHHS
TBOPY. 3aKOHOJIaBUYE 3aKPIIUICHHS BKA3aHOTO MpaBa MaTHUME BAKIUBE 3HAYCHHS IS
aBTOpIB KiHEeMaTorpaigyHOTO TBOPY, OCKUIBKH CcaMe€ ONPWIIOJHCHHS BIIITpae
KJIFOYOBY pOJib y (OpPMYBaHHI CTaBJICHHS TJISAAIbKOT ayauTOpli J0 KIHOTBOPY B
IJIOMY Ta 1HJIMBITyaJlbHOTO BHECKY KOKHOTO 13 aBTOpiB 30Kkpema. Harosnomeno, o
OTIPUJTIOJTHEHHSI KiHEeMaTorpagiyHOro TBOPY O€3MOCEepeIHbO BIUIMBAE HA CTaH HOTO
PO3IOBCIOKEHHS, 30KpeMa KOHKYPEHTOCITPOMOYXHICTh Ha KIHOIMPOKATHOMY PHUHKY,
Ta € BAXKJIMBUM €JIEMEHTOM CTpaTerii Horo Komepiriaizaiii.

JloBeieHO, 110 NPUHAIEKHICTh KiHEMaTorpagiyHOro TBOPY A0 CKIIAIHUX



00’€KTIB aBTOPCHKOTO MpaBa BIUIMBAE HA OCOOJIMBOCTI MPOSBY IUIariaTy y BKa3aH1d
cdepi BinHOCHH. OCKIUIbKH KiHeMaTorpadiuHuil TBIp BKIIOYA€E B ceO€ HU3KY 00’ €KTIB,
HaJIJICHUX CaMOCTIMHOIO IPABOBOIO OXOPOHOIO (KiHOCIIEHApid, MYy3W4HI TBOPH,
€CKI3H TOIIO), TO 00 €KTOM BUMHEHHS IIJIariaTy MoXe OyTH SIK €eMEHT KIHOTBOPY,
TaK 1 KiHemMaTorpadgiyHuii TBIp B IiJIOMY.

VY nucepraiii JAicTany TMOJANBIIOIO PO3BUTKY HAYKOBI MOTJISAIM 100
PO3yMIHHSI TIPABOBOi MPHUPOJN KiHEMAaTorpadiqHOTO TBOPY SK CKIATHOTO 00’€KTa
aBTOPCHKOTO TMpaBa. AKIIEHTOBAaHO yBary Ha TOMY, IO BIiH OXOIUIIOE HH3KY
PI3HOPITHUX 00’ €KTIB, AKI MOKYTh BUKOPUCTOBYBAaTHCHh OKPEMO BiJ HHOTO, BOJHOYAC
BC1 BOHU € PIBHUMU OJIMH IIOJI0 OJHOTO Ta 00’€qHAH1 €IMHOI METOI — CTBOPEHHS
[IJTICHOTO TBOPY.

Po3BUHYTO HaykOBHMI MiAX1J MIOAO TPAKTYBaHHS LUIICHOCTI K OJHIEI 13
XapaKTepHUX O3HAK KiHeMarorpagiyHOro TBOPY. 3a3HAU€HO, L0 BOHA IOJISATa€E HE
JUIIE y €IHOCTI Moro ckiiagoBuxX (00’€KTIB aBTOPCHKOTO MpaBa, CyMDKHHUX TpaB,
pe3yabTaTiB OpraHizaliiHOi W TEXHIYHOI MiSUIbHOCTI), ajle W TrapMOHIHHOMY
MO€EIHAHHI OCOOJIMBOCTEH PI3ZHUX CUCTEM MUCTENTB (TpaJMIITHUX, TEXHOTEHHUX,
EKpaHHUX).

BigsznaueHo crenudiky MnpaBoBOTO pPEeXUMY KiHEeMaTOrpagpiyHOTO TBOPY.
Haromomieno, 1o MaifHOBI Ta 0COOMCTI HEMAHOBI MpaBa 1HTEIEKTYaIbHOT BJIACHOCTI
Ha OO0’€KTH-EJeMEHTH KiHeMaTorpadiyHOro TBOpPY, SKI HaJlJI€Hl CAaMOCTIMHOIO
MPaBOBOI0 OXOPOHOIO, BUHUKATUMYTh paHiIlle 3a MAalHOBI Ta OCOOMCTI HEMaWHOBI
IpaBa IHTENEKTyaJIbHOI BJIACHOCTI Ha KiIHEMaTorpadiuHuii TBip B LLIOMY.

OO6rpyHTOBaHO, 10 KJIFOYOBUM KpUTEpiEM OXOPOHO3/ITATHOCTI
KiHemaTorpaiyHOTrO TBOPY € WOTro caMocCTiiiHa oOpa3Ha cucteMma, crenudika sKoi
3yMOBJIEHA CHUHTETUYHOIO MPUPOJOI0 KiHeMarorpadii sK KaHpy MHCTElTBa W
CTAaHOBUTbH BUHSATKOBE MOEJHAHHS 300pakeHHs, CJIIOBA Ta MY3UKH.

JloBeIeHO TOIUIbHICTD 3aCTOCYBaHHS MO3UTHUBHOIO MI>KHAPOAHOIO TOCBIAY Yy
chepl  mpoTUAli  TOPYIICHHSM  TMpaB  IHTEJEKTyaJdbHOI  BJIACHOCTI  Ha
kiHemaTorpadgiuyHuil TBip B YKpaiHi B 4YacTHHI BIIMEXYBaHHS il MO 00XOmdy

TEXHIYHUX 3aCc001B 3aXHUCTYy aBTOPCHKOrO MpaBa Bij J1i O BUTOTOBJIEHHIO, IMIIOPTY



Ta PO3MOBCIOKECHHIO MPHUCTPOIB I 3AIMCHEHHS TAaKOTo 00XOAy. 3amporOHOBAaHO
3aKpINUTH iX SK CAMOCTIMHI BUAM TOPYIIEHb aBTOPCHKUX TpaB y cT. 50 3akoHy
VYkpainu «IIpo aBTOpchKe MpaBo 1 CYMDKHI IpaBay.

[IpakTiuHe 3HAYEHHS OTPUMAHUX PE3yJbTATIB MOJSATa€ y TOMY, IIO BOHH
MOXYTh OyTH BHUKOPHCTaHl y: HAyKOBO-JOCIHIIHIM JISUIBHOCTI — SK OCHOBa ISt
MOJAJIBIIIOTO BUBYEHHSI Ta HAYKOBOI'O aHalI3y OXOPOHHM IMpaB I1HTEIEKTYyalbHOI
BIACHOCTI y cdepl kiHemaTtorpadii; MPaBOTBOPUOCTI — ISl YIOCKOHAJICHHS
3aKOHOJIABCTBA IIJIIXOM BHECEHHS BIAMOBIIHMX 3MIH Ta JOMOBHEHb A0 LlMBiIBHOTO
KoJekcy Ykpainu, 3akoHy Ykpainu «[Ipo aBTOpchke mpaBo 1 CyMDXKHI IMpaBay,
3akony Ykpainu «lIpo kinemarorpadiio» B 4YacTHHI BJOCKOHAJICHHS MOHSITIHHO-
TEPMIHOJIOTTYHOTO amapary 1HCTUTYTY aBTOPCHKOTO MpaBa Ta HOPM, MPUCBAYCHUX
OXOpOHI aBTOPCBKHX IIpaB Ha KiHemaTorpaplyHuid TBIp; MPABO3ACTOCOBHIN
JUSTTBHOCTI — JIJISL yJIOCKOHAJICHHSI CY/IOBOi MPakTUKH Yy cdepi 1HTENeKTyaabHOI
BJIACHOCT1; HABYAJbHOMY IIPOIIECI 3aKJaJiB BHUIOI OCBITM — I 4Yac MiATOTOBKH
HaBYaJIbHUX MPOrpam, MOCIOHUKIB Ta MIIPYYHUKIB, @ TAKOXK MPOBEACHHS JIEKIIITHUX
Ta MPAKTUYHUX 3aHATHh 3 JUCIHUILIH: «lHTeNeKTyajabHa BIIACHICTBHY, «ABTOPCHKE
npaBo», «lIpaBoBa 0OXOpoHa IHTENEKTyaJdbHOI BIACHOCTI», «lHTENEKTyanpHa
BJIACHICTH B IM(poBOoMYy ceperoBuii», «CymaoBHI 3aXUCT TpaB IHTEIEKTYyaIbHOI
BJIACHOCTI».

KurouoBi cioBa: kiHemarorpadiuHuid TBip, TMpaBa IHTEIEKTyaJlbHOI
BJIACHOCTI, aBTOPChKE IPaBO, aBTOpP, OCOOMCTI HEMAailHOBI MpaBa 1HTEIEKTyaJIbHOI
BJIACHOCT1 Ha KiHeMarorpadiuHuid TBIp, MAaHOBI MpaBa 1HTEJIEKTYyalbHOI BIACHOCTI
Ha KiHemaTorpapiyHui TBIp, CIOCOOU 3aXMCTY IMpaB IHTEIEKTyalbHOI BJIACHOCTI HA

KiHemaTorpadidyHuil TBIp.



SUMMARY

Lubchuk O. Protection of intellectual property rights to a
cinematographic work. — Qualifying scientific work on the rights of the manuscript.

The dissertation for the Doctor of Philosophy degree on a speciality 081
«Lawy (field of knowledge — 08 «Lawy). — Ivan Franko National University of Lviv,
Lviv, 2022.

The dissertation is one of the first complex researches of protection of the
intellectual property rights to a cinematographic work in Ukraine.

The relevance of the research topic is due to the need to develop an effective
mechanism for the protection of intellectual property rights to a cinematographic
work. Given the complexity of the process of creating a film because of the wide
range of subjects and the diverse nature of its constituent elements, it is important to
outline the key features of the film as an object of intellectual property rights and
reveal the specificity of its legal regime. The rapid development of the film industry
in Ukraine is highlighting the need to overcome a number of existing legal gaps in
regulating the protection of intellectual property rights to a cinematographic works.

In the dissertation the key theoretical and applied aspects of the protection of
intellectual property rights to cinematographic works in Ukraine based on the
analysis of doctrinal developments, relevant provisions of national legislation and
international experience have been investigated, and proposals to improve legal
regulation of this sphere of relations have been developed.

The structure of the dissertation is determined by the purpose and objectives
set by the author, and consists of three sections, in which the following issues have
been explored: international acts as the regulators of the relations in the field of
protection of intellectual property rights to cinematographic works; the formation and
development of legislation on the protection of intellectual property rights to
cinematographic works in Ukraine; the concept, features and types of
cinematographic works; types of subjects of intellectual property rights to a
cinematographic work; the acquisition of proprietary and personal non-proprietary

intellectual property rights to a cinematographic work under national legislation and



the legislation of foreign countries; personal non-proprietary intellectual property
rights to a cinematographic work; proprietary intellectual property rights to a
cinematographic work; types of infringements of intellectual property rights to a
cinematographic work; ways to protect intellectual property rights to a
cinematographic work; features of court proceedings on protection of intellectual
property rights to a cinematographic work.

Particularly, in the Chapter 1 «General Theoretical Provisions on the
Protection of Intellectual Property Rights to a Cinematographic Work» the key
legislative and doctrinal provisions concerning the protection of intellectual property
rights to a cinematographic work have been analyzed, and the most relevant areas of
research have been identified. The main international normative legal acts devoted to
the regulation of acquisition, realization, protection and defense of intellectual
property rights in the field of cinematography have been considered. The process of
formation of the national legislation on protection of intellectual property rights to a
cinematographic work has been characterized. The legal nature of the film as an
object of copyright has been investigated and its main features have been formulated.

In the Chapter 2 «The Legal Status of Subjects of Intellectual Property Rights
to a Cinematographic Work» the key concepts of determining the authorship of a
cinematographic work used in the Romano-Germanic and Anglo-American legal
systems have been considered. The study has found that in the first group of countries
the primary subjects of copyright in a film are recognized as persons through whose
creative efforts it has been created, and in the second — a person who carried out
organizational functions for the creation of a work.

It has been established that the specificity of the process of creating a
cinematographic work (a large number of participants, the diverse nature of their
contributions) makes it impossible to consider the relationship between its authors
within the traditional co-authorship. The author’s definitions of the producer of a
cinematographic work, film studio and the process of making a film have been

formulated and the appropriate amendments to the Law of Ukraine «On



Cinematography», which will serve to improve legal regulation in this sphere of
relations, have been proposed.

The main grounds for acquiring intellectual property rights to a
cinematographic work have been determined. The content of proprietary and personal
non-proprietary intellectual property rights to a cinematographic work has been
characterized. It has been noted that the specificity of the above rights is due to the
peculiarities of the legal nature of a cinematographic work as a complex object of
copyright.

In the Chapter 3 «Protection of intellectual property rights to a
cinematographic work» the main types of infringements of intellectual property rights
in the field of cinematography and the ways to protect these rights have been
considered. The need to develop a clear legislative approach to the issue of
distinguishing between such concepts as «piracy», «camcording» and «card sharing»,
which, given specificity of their manifestation, should be treated as independent types
of infringements of intellectual property rights, has been underlined.

It has been emphasized that in disputes concerning the protection of copyright
in a cinematographic work, the plaintiffs may use both general and special methods
of protection. The expediency of choosing the method of protection in each case
individually, based on the nature and degree of copyright infringement, has been
substantiated. The key aspects of judicial proceedings for the protection of
intellectual property rights to a cinematographic work have been analyzed. It has
been noted that they are carried out according to the general rules established by the
procedural legislation. At the same time, it has been emphasized that the peculiarities
of the creation of a cinematographic work determine the specificity of the parties to
judicial proceedings, as well as means of proof in this category of cases.

Thus, the dissertation is a systematic research of the main theoretical and
applied aspects of the protection of intellectual property rights to a cinematographic
work in Ukraine. It has been proposed for the first time to define a cinematographic
work as an audiovisual work, fixed on a certain material medium or in electronic

form, which consists of a series of successively changing footage, the perception of



which is possible only with technical means, created at the film studio with the
participation of a group of artists, production and technical staff, the integrity of
which is manifested in the unity of its components (objects of copyright, related
rights, results of organizational and technical activities) and harmonious combination
of the features of different arts systems (traditional, man-made, screen).

The features of a cinematographic work have been divided into three groups:

- features that characterize a cinematographic work as an object of copyright.
These include the creative nature (originality) and objective form of expression of a
cinematographic work;

- features that indicate that a film belongs to the category of audiovisual
works: the presence of a series of recorded and related footage (images), the presence
of the visual effect of movement, the use of appropriate technical means intended for
visual and auditory perception, complex, collective nature of creation, synthetic
nature of a work;

- features that make it possible to distinguish a cinematographic work from
other objects of copyright, in particular, audiovisual works. It has been proposed to
include the specific composition of participants in the process of creating a film (it is
created in a film studio as a result of joint efforts of creative workers and production
staff) and its integrity, which is manifested in the unity of the components of a
cinematographic work and the harmonious combination of different arts systems.

The expediency of abandoning the concept of a closed list of the authors of an
audiovisual work has been justified. It has been proposed to supplement p. 1 art. 14
of the Law of Ukraine «On Copyright and Related Rights» by adding provision,
according to which a natural person who performs a copyright function other than
specified in this part of the article can claim to be recognized as the author of an
audiovisual work if they make an individual creative contribution into its creation,
confirmed by relevant evidence.

It has been proved that the precondition for the creation of a cinematographic
work is the conclusion of contracts on creation by order and use, or transfer (in the

case of existing works) of intellectual property rights to the elements of a



cinematographic work. In this regard, it has been proposed to amend p. 2 art. 17 of
the Law of Ukraine «On Copyright and Related Rightsy, stating it as follows:
«Unless otherwise stipulated in a contract on creation by order and use or in a
contract on transfer of intellectual proprietary rights to an existing work, authors who
contributed or undertook to contribute to the creation of an audiovisual work, shall
transfer to the producer of this work or the organization producing it the right to
reproduce, make public announcement, public display, public demonstration,
subtitling, dubbing of its text and its distribution as a part of the audiovisual work.
The author of a musical work specially created for the audiovisual work retains
proprietary rights to public performance of such musical work separately from the
audiovisual work as a wholey.

It has been proposed to amend p. 1 art. 14 of the Law of Ukraine «On
Copyright and Related Rights» in terms of distinguishing such personal non-
proprietary intellectual property rights of the author as: «the right to be recognized as
the author of the work and protect his authorship in case of violation, appeal or non-
recognition» and «the right to have his name properly indicated on a work, its copies
and during any public use of it, where it is practically possible.

The provisions on the legal status of the producer of a cinematographic work
and the legal status of a film studio have been improved. The following directions of
activity of a film producer have been identified: film production, which involves the
participation of the producer in the development and implementation of the project;
providing the project with financial, material and technical support, in particular, by
finding sponsors and investors; realization of a cinematographic work, which is to
create conditions for its demonstration and distribution. It has been proposed to
define a film studio as a legal entity conducting activities in the field of
cinematography and whose main function is to organize film production. The
expediency of making changes to p.1 art. 13 of the Law of Ukraine «On
Cinematography» by adding the subjects of film production (film studios, video

studios, studios, producers) to the list of source data has been substantiated.



The provisions on the justification of allocating script, production, artistic
contracts and other agreements used in the field of cinematography have been
developed. It has been stated that the names of these contracts serve to demonstrate
the specifics of their subject, while their legal nature is identical to the legal nature of
the agreements on the disposal of intellectual proprietary rights.

The expediency of supplementing the list of personal non-proprietary rights
of authors, enshrined in art. 438 of the Civil Code of Ukraine and art. 14 of the Law
of Ukraine «On Copyright and Related Rightsy, by adding the right to publish a work
has been noted. Legislative consolidation of this right will be important for the
authors of a cinematographic work, as the publication itself plays a key role in
shaping an audience attitude towards the film in general and the individual
contribution of each author in particular. It has been emphasized that the publication
of a cinematographic work directly affects the state of its distribution, in particular
competitiveness in the film distribution market, and is an important element of the
strategy of its commercialization.

It is proved that the belonging of a cinematographic work to complex objects
of copyright affects the features of plagiarism in this area of relations. Since a
cinematographic work includes a number of objects endowed with independent legal
protection (screenplay, musical works, sketches etc.), the object of plagiarism can be
both an element of the film and a cinematographic work as a whole.

The scientific views on understanding the legal nature of a cinematographic
work as a complex object of copyright have received further development. It has been
emphasized that it covers a number of disparate objects that can be used separately
from it, but they are equal to each other and united by a common goal — to create a
holistic work.

The scientific approach to the interpretation of integrity as one of the
characteristics of a cinematographic work has been developed. It is stated that its
integrity is manifested not only in the unity of its components (objects of copyright,
related rights, results of organizational and technical activities), but also the

harmonious combination of different arts systems (traditional, man-made, screen).



The specificity of the legal regime of a cinematographic work has been noted.
It has been emphasized that proprietary and personal non-proprietary intellectual
property rights to the components of a film, which are endowed with independent
legal protection, will arise earlier than proprietary and personal non-proprietary
intellectual property rights to a cinematographic work as a whole.

It is substantiated that the key criterion for the protection of a
cinematographic work is its independent image system, the specificity of which is
due to the synthetic nature of cinematography as a genre of art and is an exceptional
combination of images, words and music.

The expediency of applying positive international experience in the field of
combating infringements of intellectual property rights to cinematographic works in
Ukraine in terms of distinguishing actions that attempt to circumvent technical means
of copyright protection from the manufacture, import and distribution of devices for
such circumvention has been proved. It has been proposed to enshrine them as the
independent kinds of copyright infringements in art. 50 of the Law of Ukraine «On
Copyright and Related Rightsy.

The practical significance of the obtained results is that they can be used in:
research activities — as a basis for further study and scientific analysis of the
protection of intellectual property rights in the field of cinematography; law-making —
to improve legislation by making appropriate amendments to the Civil Code of
Ukraine, the Law of Ukraine «On Copyright and Related Rights» and the Law of
Ukraine «On Cinematography» in terms of improving the concepts and terminology
of the Copyright Institute, and the rules concerning protection of copyright in a
cinematographic work; law enforcement - to improve judicial practice in the field of
intellectual property; educational process of higher education institutions - during the
preparation of curricula, manuals and textbooks, as well as lectures and practical
classes in the disciplines: «Intellectual Property», «Copyright», «Legal Protection of
Intellectual Property», «Intellectual property in the digital environmenty, «Judicial

Protection of Intellectual Property Rightsy.
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