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Protection of intellectual property rights to a cinematographic work

Pedepar (YKxp.)

Y muceprauiiiHii po60Ti KOMIIJIEKCHO JOCJIIKEHO KJIIOUOBI TEOPETUKO-MPHUKJIAJHI aCleKTH OXOPOHU IpaB iHTEJIEKTyaJbHOi
BJIACHOCTI Ha KiHemarorpadiuHuil TBip B VKpaiHi Ha OCHOBI aHasi3y NOKTPUHAIbHUX HANPallOBaHb, BiMOBIIHUX IOJOXKEHb
Hal[iOHaJIbHOTO 3aKOHOJABCTBA M MiKHApPOZHOrO [OCBily Ta pO3POO6JIEHO MpONO3Ulii MOAO YAOCKOHAJEHHS! IMPaBOBOTO
perysoBaHHsl BKa3aHoi cdepu BifHOCMH. 30Kpema, y Po3gimi 1 «3arasbHOTEOPETUYHi IOJIOXKEHHSI PO OXOPOHY IIpaB
iHTeslexTyasIbHOI BJIaCHOCTI Ha KiHeMaTorpadiuyHuil TBip» NpoaHali3oBaHO KJIIOYOBi 3aKOHO/ABYi I JOKTPUHAJIbHI 10JIOKEHHS, 110
CTOCYIOTbCSI OXOPOHHU TIPaB iHTEJIEKTyaJIbHOI BJIACHOCTI Ha KiHemaTorpadiyHuil TBip, Ta BUSBIEHO HANOLIbII aKTyasbHi HAIIPSIMKU
HAyKOBOTO JIOCJIIPKEHHS. PO3IJISIHYyTO OCHOBHI MiXKHApOAHI HOPMAaTUBHO-TIPABOBI aKTH, IPUCBSIYEHI BPETyJIIOBAaHHIO HAOYTTH,
3IiICHEHHS, OXOPOHM Ta 3axUCTy IpaB IHTEeJeKTyaJbHOi BiacHOCTi y cdepi kiHemarorpadii. OxapaxkTepn3oBaHO IpOIEC
CTaHOBJIEHHS HalliOHAJIbHOTO 3aKOHOMABCTBA IIPO OXOPOHY IIpaB iHTEJIEKTyaJbHOI BJIACHOCTI Ha KiHeMarorpadiuHuil TBIp.
JocnimpkeHo MpaBoBYy MIPUPOJY KiHOTBOPY SIK OO'€KTa aBTOPCHKOro IpaBa Ta c(POPMYIbOBAHO OCHOBHI 1oro o3Haku. Y Poagini 2
«[IpaBoBUI CcTaTyC CyO'€KTiB NpaB iHTEJIEKTyaJbHOI BIACHOCTI Ha KiHemaTorpadiyHWil TBip» PO3IJISTHYTO KIIIOYOBi KOHIIEMIii
BU3HA4YE€HHS aBTOPCTBAa KiHemaTorpaidyHoOro TBOPY, $Ki 3aCTOCOBYIOTbCSI y KpaiHax pPOMAaHO-TE€PMAHCBKOI Ta aHIJIO-
aMEpUKAHCHKOI MPABOBUX CUCTEM. 3a pe3yJbTaTaMU JOCIIPKEHHs 3'ICOBaHO, 10 B NepIIiil Ipymi KpaiH NepBUHHUMU CY0 €KTaMU
aBTOPCBKOTO IIpaBa Ha KiHOTBip BU3HAIOTbCSI OCOOH, 3aBISKM TBOPYMM 3yCUJIISIM SIKUX GYyJI0 10r0 CTBOPEHO, a B JIPYTiil — 0co6a,
sSKa BWKOHyBajla opraizaniiiHi QyHKUii Mmomo CcTBOpeHHS TBOpPYy. BcraHoBieHo, mo crneuudika MPOLECY CTBOPEHHS
KiHemaTtorpadiyHOro TBOpY (B€JMKa KiJbKICTh YYaCHUKIB, Pi3HOPIJHUI XapakTep BHECKiB KOXXHOTO 3 HUX) YHEMOJKJIUBIIIOE
po3rig[ BiIHOCMH MDK MOro aBTOpaMyd B MeXKax TPAOULIAHOTO CrHiBaBTOPCTBA. CQPOPMYIbOBAHO ABTOPCHKI BU3HAYEHHS
npoaocepa KiHemarorpadiuHoro TBopy, KiHOCTyAii i1 mpouecy CTBOpeHHs (ibMy Ta 3allpONIOHOBAHO BHECTH BiATIOBiIHI 3MiHU
Io 3axoHy YkpaiHu «IIpo KiHemarorpadiio», MO CIyryBaTUME BIOCKOHAJIEHHIO IPaBOBOTO PETYJIOBAHHS BKa3zaHOi cdepu
BiTHOCMH. BHM3Haue€HO OCHOBHi MifCTaBU HAOYTTS IpaB iHTEJIEKTyaslbHOI BJIACHOCTI Ha KiHemartorpagiyHuil TBip. P0o3BUHYTO
MOJIOKEHHSI PO OOI'PYHTOBAHICTb BUOKPEMJIEHHS CLIEHAPHUX, IIOCTAaHOBOYHMUX, IOTOBOPIB XyJOKHbOTO 3aMOBJIEHHS Ta iHIIMX
3aCTOCOBYBaHMX B KiHemarorpagiuHiii cdepi AOrosopiB. 3a3Hau€HO, WO HalIMEHyBaHHSI BKAa3aHMX JOTOBOPIB CIJIyTye METi
MIPOJEMOHCTPYBaTH crnenudiky iXHbOro MmpeameTa, BOGHOYAC iXHS IPaBOBa NPUPOJA iEHTMYHA NPaBOBill MPUPOXi LOrOBOPIB
IIO/I0 PO3NOPSAKAaHHS MAallHOBUMMU IIpaBaMM iHTEJIEKTYasbHOI BIACHOCTI. OXapakKTepU30BaHO 3MICT OCOOMCTUX HEMANHOBUX Ta
MalHOBUX IIpaB iHTEJIEKTYaJbHOI BJIACHOCTI Ha KiHemarorpadiuHuil TBip. Y Pozgnini 3 «3axuCT mpaB iHTeJIEeKTyalbHOI BIACHOCTI
Ha KiHeMaTorpadiyHuil TBip» PO3IJISIHYTO OCHOBHI BUIY MOPYLIEHDb IIPAB iHTEJIEKTyaIbHOI BIACHOCTI y KiHemarorpadiuHiil chepi
Ta CIIOCOOM 3aXUCTy LuX MpaB. [ligKpecjeHo HeOoOXigHICTb BUPOOGJIEHHS YiTKOro 3aKOHOJAABYOro MifXOAy IOJO PO3MEKYBAaHHS
TaKUX MOHSITh, K «IIipaTCTBO», «KKAMKODPIMHI» Ta «KapJIIEeNpiHr», gKi, BpaxoByioun creuudiky ix nposBy, MNOBUHHI TPaKTyBaTUCh
4K CaMOCTiMHi Pi3HOBHIM IOPYIIEHb IIPaB iHTEJIEKTyaJbHOI BJIACHOCTI. JIOBENEHO MOOLJIBHICTh 3aCTOCYBaHHS ITO3UTUBHOTO
MDKHapOJIHOTO JIOCBiny y cdepi npoTuaii NopymeHHsIM NpaB iHTeJIeKTyalbHOI BIaCHOCTI Ha KiHeMaTorpadiyHuii Teip B YKpaiHi B
YaCTUHI BiJMEXyBaHHS Iiil 0 06XOJy TEXHIYHMX 3aCO0iB 3axXUCTy aBTOPCBKOrO IIpaBa Bif, il MO BUTOTOBJIEHHIO, IMIIOPTYy Ta
PO3IOBCIOJPKEHHIO IIPUCTPOIB /IJIs 37iiCHEHHS Takoro o6xony. HarosomeHo, o y cropax mofo 3aXUCTy aBTOPCbKMX IIpaB Ha
KiHemaTorpaiyHuil TBIip M03MBadi MOXYTb 3aCTOCOBYBaTW SK 3arajbHi, TaK i creujanbHi crocobu 3axucty. OOrpyHTOBaHO
JIOLJIBHICTD 0OpaHHS CIIOCOOY 3aXKCTy Y KO)KHOMY KOHKPETHOMY BHUIAJKYy iHIMBiAyasbHO, BUXOZSYM i3 XapakTepy U CTyIeHs
MOPYIIEHHS aBTOPCHKOTO Mpasa. [IpoaHasni3oBaHO KIIIOYOBi ACIIEKTH CYyIOBOTO PO3IJIy CIIPaB IIPO 3aXUCT MPAB iHTEJIEeKTyalbHOi
BJIACHOCTI Ha KiHeMmarorpadiyHumii TBip. 3a3HayeHO, WO BiH 3MIMCHIOETHCS 32 3araJbHUMU IPABUIAMH, BCTAaHOBJIEHUMU
npolecyaJbHUM 3aKOHOJABCTBOM. BoJjHOYAC aKIjeHTOBAHO YBary Ha TOMY, 1o crenr@dika cTBOPEHHS KiHeMaTorpagiyHoro TBopy

3YMOBJIIOE OCOGIMBOCTI Cy0'€KTHOTO CKJIA/ly YIaCHUKIB IIPOLeCy Ta 3aCcO6iB JOKa3yBaHHs y BKa3aHiil KaTeropii crpas.
Pedepar (aHr1.)

In the dissertation the key theoretical and applied aspects of the protection of intellectual property rights to cinematographic
works in Ukraine based on the analysis of doctrinal developments, relevant provisions of national legislation and international
experience have been investigated, and proposals to improve legal regulation of this sphere of relations have been developed.
Particularly, in the Chapter 1 «General Theoretical Provisions on the Protection of Intellectual Property Rights to a
Cinematographic Work» the key legislative and doctrinal provisions concerning the protection of intellectual property rights to
a cinematographic work have been analyzed, and the most relevant areas of research have been identified. The main
international normative legal acts devoted to the regulation of acquisition, realization, protection and defense of intellectual
property rights in the field of cinematography have been considered. The process of formation of the national legislation on
protection of intellectual property rights to a cinematographic work has been characterized. The legal nature of the film as an



object of copyright has been investigated and its main features have been formulated. In the Chapter 2 «The Legal Status of
Subjects of Intellectual Property Rights to a Cinematographic Work» the key concepts of determining the authorship of a
cinematographic work used in the Romano-Germanic and Anglo-American legal systems have been considered. The study has
found that in the first group of countries the primary subjects of copyright in a film are recognized as persons through whose
creative efforts it has been created, and in the second - a person who carried out organizational functions for the creation of a
work. It has been established that the specificity of the process of creating a cinematographic work (a large number of
participants, the diverse nature of their contributions) makes it impossible to consider the relationship between its authors
within the traditional co-authorship. The author’s definitions of the producer of a cinematographic work, film studio and the
process of making a film have been formulated and the appropriate amendments to the Law of Ukraine «On Cinematography»,
which will serve to improve legal regulation in this sphere of relations, have been proposed. The main grounds for acquiring
intellectual property rights to a cinematographic work have been determined. The provisions on the justification of allocating
script, production, artistic contracts and other agreements used in the field of cinematography have been developed. It has been
stated that the names of these contracts serve to demonstrate the specifics of their subject, while their legal nature is identical
to the legal nature of the agreements on the disposal of intellectual proprietary rights. The content of proprietary and personal
non-proprietary intellectual property rights to a cinematographic work has been characterized. In the Chapter 3 «Protection of
intellectual property rights to a cinematographic work» the main types of infringements of intellectual property rights in the
field of cinematography and the ways to protect these rights have been considered. The need to develop a clear legislative
approach to the issue of distinguishing between such concepts as «piracy», «camcording» and «card sharing», which, given
specificity of their manifestation, should be treated as independent types of infringements of intellectual property rights, has
been underlined. The expediency of applying positive international experience in the field of combating infringements of
intellectual property rights to cinematographic works in Ukraine in terms of distinguishing actions that attempt to circumvent
technical means of copyright protection from the manufacture, import and distribution of devices for such circumvention has
been proved. It has been emphasized that in disputes concerning the protection of copyright in a cinematographic work, the
plaintiffs may use both general and special methods of protection. The expediency of choosing the method of protection in each
case individually, based on the nature and degree of copyright infringement, has been substantiated. The key aspects of judicial
proceedings for the protection of intellectual property rights to a cinematographic work have been analyzed. It has been noted
that they are carried out according to the general rules established by the procedural legislation. At the same time, it has been
emphasized that the peculiarities of the creation of a cinematographic work determine the specificity of the parties to judicial
proceedings, as well as means of proof in this category of cases.

TonoBa cnenianizoBanoi BueHoi pagu: Boiiko Irop Mocunosud (m. 10. H., npodecop, 12.00.01)

TonoByrounii Ha 3acizansi: Boiiko Irop Vocunosuy (g, 1. H., mpodecop, 12.00.01)

[Migmuc M.IL.

BigmoBizanpHuil 3a mogaHHsa gokymeHTiB: XKak O.B. (Ten.: 380636075982)

[Migmuc

KepiBHuK Bigainy peectpanii HayKoBoi gisibpHOCTI

IOpyenko T.A.
VxpIHTEI




