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Juceprailisi € KOMIUIEKCHUM HAYKOBHUM JOCIIKEHHSAM OOMEXYBaJIbHUX 3aC001B Y
KpUMIHAJIbHOMY TpaBi YKpaiHW, Ha MiJCTaBl SKOTO PO3pO0JIEHO HAyKOBO OOIPYHTOBaHI
MIPOTIO3HUIIIT Ta PEKOMEH/ Al 11100 BAOCKOHAJIEHHS MOJI0KEHb PO 00MEKyBalibHI 3aCO0U
y KK Ykpainu Ta npakTuku ix 3aCTOCYyBaHHS.

VY nucepranii MpoBEAEHO aHAJI3 TEOPETUKO-METOJOJOTIYHUX 3acajl JOCIKEHHS
oOMexxyBanbHUX 3ac001B. Tak, BUSABIIEHO, 110 ICHYIOTh 3arajJbHO(P110c0(ChKI Ta ICTOPUYHI
nepeyMOBU JIJIsl KpUMIHAII3allli AisiHb, 1110 OB’ SA3aH1 3 JOMalIHIM HACUJIBLCTBOM, a TAaKOXK
BCTAHOBJICHHS 3a BUYMHCHHS TaKWX BUIMOBIIHUX KPHUMIHAJILHO-TIPABOBHX 3aco0iB.
BoaHodac MeTO0JIOTYHI 3acay PO3IIISIHYTO 1 Kpi3b Ipu3My (OpPMaIbHO-JIOTIYHUX Ta
TEPMIHOJIOTIYHHUX T0JI0KeHb. KoHcTaroBaHo, 1m0 /utst (GOpMyIIOBaHHS TOHSTTS TIEBHOTO
MPABOBOIO SBUIIA Y MOT0 3MICT HEOOX1THO BKJIAJATH JIUILIE ICTOTHI O3HAKH, aKe JIUIIE B
IbOMY pPa3i BUBEICHE MOHATTS IacTh 3MOTY BiIOOpa3WTH MPUPOIY LBOTO SBUIIA, HOTO
CYTHICTh Ta BIAPI3HUTH MOro BiA yCIX IHIIUX MpeAMETIB uM sBull. Ha ocHOBI
IHCTPYMEHTaJIbHOT Teopii mpaBa Ta JieKcukorpadii oOrpyHTOBaHO HEOOXIJHICTh
3aCTOCOBYBaTH TEpPMIH «3aci0», «0OMeXyBaJlbHI 3aco0W», HATOMICTh BXKHBAHOMY
CBHOT'OJIHI «3axX1I».

[IpoananizoBaHO CTaH HAyKOBHX JOCTIIKEHb, SKI TIOB’s3aHl 3 TUTAHHSIMU
MpU3HAYEHHs O0CO0l OJHOTO YHM JEKUIHPKOX OOMEXYBAJIbHHUX 3ac00iB. 3a3HA4YEHO, IO
CydyacHI  HAyKOBl  TMpaml 13  OKpecleHOi  MpoOJeMaTUKH  XapaKTepU3YyHOThCS
(dbparMeHTapHICTIO, aKEe JHIIE 3a JOMOMOTOI KOMIUIEKCHOTO TOCHIIKEHHS MOXHA
oXapakTepu3yBaTu OOMEXyBallbHI 3aCO0M B KpUMIHAJIBLHOMY MpaBi YKpaiHi sIK LITICHE
IpaBOBE SIBUILE, & TAaKOX 3alPONOHYBATH HUISXM iX BJOCKOHAJEHHS Ta rapMoHi3auii 3

IHIIUMH T10JIOKEHHIMMU.



3aBIsKU TPOBEJCHOMY 1CTOPUKO-TIPABOBOMY aHaI3y OOMEXKYyBaJIbHUX 3aCO0IB y
KPUMIHAJILHOMY TMpaBi YKpaiHU BUABICHO iX 3apojku. Tak, BAanocs MPOCTEKUTH M1IXO0IU
Ta NorAau A0 GopMyBaHHS CHCTEMHU KPUMIHAJIBHO-TIPABOBUX 3acO0iB 3arajoMm y pi3Hi
nepioar ICHYBaHHS YKpaiHCBKOI Jep)KaBHOCTI. BusBieHO, MmO 1IEHTUYHUX 3acO0IB
KPUMIHATBHO-TIPABOBOTO XapaKTepy 3 0OMEeXyBaJbHUMHU 3aco0aMHU HE ICHYBaJlO, OJIHAK,
MMOYMHAIOYH 3 PASHCHKOTO TIEPioTy, MOYKHA TOOAYNTH 3aMPOBAHKCHHS 1HIIHNX, BIIMIHHIX
BiJl TIOKapaHHs, 3aco0iB. Came 111 3acoOM 1 MalOTh CIUJIBHE 31 Cy4YaCHUMH KPHUMIHAJILHO-
MIPaBOBUMHU OOMEXYBAJIbBHUMH 3ac00aMH, 30KpeMa, MPOWTHU BIIOMUN KypcC JIKyBaHHS,
1030aBJIEHHS MpaBa nepedyBaTH y MEBHUX MICLIEBOCTSIX Ha BU3HAUYEHUN CTPOK, 3a00poHa
MPOKMBATH B THUX YM IHIIKUX MICIIEBOCTSIX, OOMEXKEHHS OaThbKIBCHKMX TMpaB, BUCIAHHS
1HO3eMIIS 32 MeX1 YKpainu. BulezasHaueHi KpuMiHAJIBHO-TIPABOBI 3aCO0M KOPEIIOIOTH 13
00OMeXyBaJIbHUMU 3ac00aMU 32 XapaKTepOM MIPaBOOOMEKEHb.

BuBueHHs1 3apyOiKHOTO JOCBIAY perjaMeHTalli KpUMiHaJIbHO-IIPABOBHUX 3aC0O01B
JaJ0 3MOry MIATBEPAUTH, 110 HE3BaXKAIOYM HA PI3HI TUIM MPABOBUX CHUCTEM, Y MEXax
SAKUX 3HaXOMSTHhCS 1HO3EMHI JIEpKaBU, Y IXHhOMY 3aKOHOABCTBI ICHYIOTh MTPaBOBI SIBUIIIA,
K1 MalTh CIUIbHE 3 oOMexyBaibHUMHU 3acobamu 3a KK VYkpainu. Hanpuknan, y
Jiep’KaBaxX pOMaHO-T€PMAHCHKOTO THUITY BUSBIICHO 3MICTOBHO CXOK1 KPUMIHAIBHO-TIPABOBI
3aco0u 3 0OMeKyBaJbHUMH 3aC00aMH, SIK1 IMEHOBAHI SIK «BKa31BKW», SIK1 CyJ] IPU3HAYaE B
MEKaX BCTAHOBJICHHS HArJIsiAy 3a MOBeNiIHKOI0 3acymkeHoro (OPH); «3acobu Oe3nexu»
(ITonmpmra); «3a00poHa KOHTAaKTyBaTh Ta oOMmexeHHs mpaBy» (IlIBeiimapis). Y ®panmii
pI3HOBUIM OOMEXKEHb, fKI JOTHYHI JO BITUU3HSHUX OOMEXYBaJIbHUX 3aco0iB,
nepenabaueHi y miAcekmii mpo mpobario. KpuminambHe 3akoHOonmaBcTBO Hopserii
(3MilIaHU{ TUM MPABOBOI CHUCTEMH) TaKOX MICTUTh KPUMIHAJIHHO-TIPABOBI 3acO0H, SIKI
HOCSITh Ha3By «OOMEXYBaJIbHI HaKa3W» 1 € CYTHICHO OJM3bKUMHU 10 OOMEXYBaJIbHHUX
3aco0iB 3a KK Ykpainu. ¥ 3ak0oHOMAaBCTBI MPEACTABHUKIB aHTJIO-aMEPUKAHCHKOT TPaBOBO1
CIM’1, TaKO> BIAJOCS BIHAUTH MOJIOHI 3a 3MICTOM OOOB’SI3KH, 5IKI 0OMEXKYIOTh 0CO0Y Y
3/1IIICHEHH] TIEBHUX MpaB, MPU3HAYEHHS 1 TOTPUMaHHS SKUX 3a0e3MedeHe KpUMIHAIbHUM
3akoHomaBcTBoM (Crnomyuene KopomiscrBo, CIIA). BogHouac BCTaHOBIEHO, MO Yy
3B’SI3Ky 31 CKJIQJHICTIO CHCTEMHM 3aKOHOJIAaBCTBAa LMX JEpKaB Taki OOMEKEHHS

peali3oByIOTECS B MeEXaX CYMDKHUX MPaBOBUX I1HCTUTYTIB. OCTaHHIM THUN MpaBOBOI



CUCTEMHU, SIKUHA PO3TJISAaBCAd y KOHTEKCTI MOLIYKY Ta BHUSBJICHHS JOTHMYHUX MPAaBOBHX
MOHSTH O 0OMEKYBaJIbHUX 3aC001IB, — 11€ PENITIMHO-TPAIUIIIMHUN THUII, TPOTE TaKUU Mae
0COOJIMBOCTI MPABOBOTO PETYJIIOBAHHS Yepe3 KapalbHUI YXHJI Ta PEJiriiiHl MoCTyIaTu, Ha
AKUX IPYHTYETHCS MpaBOBa CHCTEMa, a BIJTAaK, Y JiepKaBaX MYCYJIbMaHCBHKOTO IpaBa HE
BJIAJIOCS] TIPOCTEIKUTH, B KIIACHYHOMY PO3yMiHHI, aHajora 0OMeXyBaJbHHUX 3aCO0IB.

CdopmyiboBaHHI BUCHOBOK TPO TE, MO OOMEXYyBaldbHI 3aco0m, mepeadadeHi y
KK Vkpainu, 3a mnpaBoBOIO NPHUPOJOI0 BIIHOCATECA JO 3aco0iB  Oesmeku. ILle
MIATBEPKYETHCA HASBHICTIO CIEHU(PIYHOI METH OOMEXyBalbHUX 3aco0iB, a came
yOe3MeueHHsI MOTEpIIoi OCOOM BIJ BHHHOIO Ta 3amoOiraHHs BYMHEHHIO HOBHX
IPOTUIPABHUX [JIIHb 100 Takoi. L[ MeTa OXOIUTIOETHCS METOI0 3ac001B O€3MeKu SIK
3arajJpHOr0 MOHATTS. Tako OOIPYHTOBAHO HEOOXIAHICTh 3aKOHOAABYOTO 3aKPIIUICHHS Y
KK Vkpainu nousarts 3aco0iB Oe3mekH, ake ChOTOAHI TakKl BHAUISIOTH SIK OKPEMHUI
CTPYKTYPHUH €JIEMEHT CUCTEMHU 3ac00IB KPHUMIHAJIBHO-IIPABOBOIO XapakTepy JHILE Y
JOKTPHHI KpUMIHAJIBHOTO MpaBa Y KpaiHu.

JlocniKeHHsT OTHOTO 13 OCHOBHUX TOHATh Y KPUMIHAIBHO-TIPABOBIM cdepi, a came
KPUMIHAJBHOI BIJIMOBIAAIBHOCTI, JOMOMOTJIO BUSIBUTH MiCIleé OOMEXKYBAJIIbHUX 3aC00IB Y
CHUCTEeM] KPHUMIHAIBHO-TIPABOBUX 3aCcO0IB KPHUMIHAJIBHOI BIJAMOBiTaIBHOCTI. Binrak,
BCTAHOBJICHO, IO OOMEXYBalbHI 3aco0U € crnenupiyHuM AO0JATKOM 10 KpHUMIHAJIBHOI
BIIMOBIATLHOCTI. AJI)KE€ BOHM HE € HI OJIHUM 31 CKJIAJOBUX €JIEMEHTIB KpUMIHAILHOI
BIJINOBIIAJILHOCTI, Hi 11 OKpeMoto (OpMOI0, CAMOCTIMHO HE TPU3HAYAIOTHCS.

B acnekTi 3aKOHOJJaBYOT0 PEryJIlOBaHHS KPUMIHAIBHO-IIPABOBUX OOMEXKYBaIbHHUX
3aco01B BapTO BKA3aTH, [0 CHOTOJIHI IMi/ICTABOIO 3aCTOCYBAHHS TAKUX € BUNHEHHS 0CO00I0
3JI0YMHY, TIOB’SI3aHOTO 3 JOMAIlHIM HacwibcTBOM. OpHAK 3aKOHOAABEIlb HE Ja€
BU3HAUEHHS I[OTO TIOHATTS y TIOJIOKEHHSIX TPO OOMEXKYBaJlbHI 3aCO0M, IO YTPYIHIOE
MpaBO3acTOCYBaHHsS Takoro. BogHowac mono uporo Bke € chOopMysbOBaHA MO3UIISA
o0’ennanoi manatu Kacamiiinoro kpumiHaibHOro cyay BepxoBuoro Cyny, B sKid
BKa3yeTbCs, IO «3JI0OYWH, IO TMOB’S3aHUN 3 OMAIIHIM HACHIIBCTBOMY» € IMUPIIUM 3a
MOHSTTS «JIOMAIlIHE HACUJIILCTBO» SIK CYCHIIbHO HeOe3meuHe nisHHA y craTtTi 126-1 KK
VYkpainu. Ha ocHOBI 1IbOTO Ha/laHO aBTOPCHKE BU3HAUEHHS 3JI0YMHY, L0 OB’ A3aHUM 3

JIOMAIITHIM HAaCUJIHCTBOM, 13 BKAa31BKOIO Ha JIBl KOHCTUTYTHBHI O3HAKH, a came popmy, ska



NOBMHHA OYyTH TMpUTaMaHHa JUIsl JOMAalIHBOTO HacuibCTBa ((I3MYHA, CEKCyallbHa,
NCUXOJIOTIYHA a00 €KOHOMIYHa), Ta BHU3HaueHe KoJio oci0. BoaHodyac OCHOBHOIO
KOHIICTIIIIEI0 TUCEPTAIIHHOT pOoOOTH € OOTPYHTYBAHHS MOSKIIMBOCTI PO3IIMPEHHS chepH
3aCTOCYBaHHS KPHUMIHAJIBbHO-TIPABOBUX OOMEXYBaJIbHMX 3aco0iB 1 Ha 1HII CKJIaad
KpUMIHAJIBHUX MPaBOMOPYIICHb, SIKI HE TMOB’S3aHI 3 JOMAIIHIM HACHJIbCTBOM.
[IpoimtocTpoBaHo, IO TMOTEHIA] KPUMIHAIBHO-TIPABOBUX OOMEXYBAJIBbHUX 3ac00IB €
NpUMEHIICHU, aJke Taki 3/1aTHi BUKoHyBatu 3aBiaaHHs KK VYkpainu Ta nocsratu
MIOCTAaBJIEHOI METH 1 B pa3l BUMHEHHs OYyJb-IKOT0 KpPUMIHAJIBHOIO MPABOMOPYIIECHHS, /1€
HE0OX1THO 3a0e3MeuuTH O6e3MeKy MOTEePIIoTo.

[IpoananizoBaHo ¥ yMOBU TMpPHU3HAYEHHA O0CO01 OJHOTO YHM JACKUIBKOX
0oOMeXyBaJbHUX 3aCc001B, 30KpeMa, BHUSIBICHO, 110 Yy pa3l IPU3HAYEHHS O0OMEXYBaIbHHUX
3ac001B OJIHOYACHO 3 MOKApaHHSM, SIKE HE TIOB’S3aHO 3 MM030aBJICHHIM BOJI1, PO3yMIIOTHCS
BCl BUJM TMOKapaHb, OKpPIM T030aBJICHHS BOJII HAa TEBHUM CTPOK YU JOBIYHOTO
1mo30aBieHHs1 BOJi. BogHouac HArosiomeHo, o MpHU3HAYEHHS OOMEXYyBaJbHHX 3acoOiB
mopsii 13 TIOKapaHHSAMH, SIKI TIOB’si3aHI 3 130JIAII€I0, € MOXJIMBHUM, aje JHIIe 3
JOTPUMAHHSM TE€BHOro MexaHizmy. OTxe, y pa3i ICHyBaHHA MOTpeOM 3aCTOCYBaHHS
0oOMEXyBaJbHOTO 3ac00y TMOpsiA 13 TIOKapaHHSM, SKE€ T[OB’S3aHO 3  130JISIIIELO,
MPOTMOHYETHCS] TOYATKOBUII MOMEHT CIUIMBY CTPOKIB BIIOYBaHHS OOMEKYBAJIbHUX 3aC001B
0OYHMCITIOBATA 3 MOMEHTY BIIOYTTA BignoBigHoro nokapanHs. ll{o crocyerbes apyroi Ta
TPEThOi YMOB, a caMe MPU3HAUYCHHS OOMEXKYBaJIbHUX 3aC00IB OJTHOYACHO 31 3BUIBHCHHSM
BiJI KpUMIHAJIBHOI BIIMOBIAAJIBHOCTI YU OJAHOYACHO 31 3BUILHEHHSM BiJl MOKapaHHS, TO
BUSIBICHO, IO Ii IONOXKEHHS CHOTOMHI HE 0 KiHIS y3rojpkeHi. MjmeTbes mpo pisHy
TEPMIHOJIOTIIO, TMPO BHIAIKHU, KOJIM HEMOXJIMBE 3aCTOCYBaHHS Oylb-KHX 3aco0iB
KPUMIHAJIBHO-TIPABOBOT'O XapaKTepy A0 0coOH, 30KpemMa i 00MeKyBaJIbHUX 3aCO01B TOILIO.
Biarak, moBeneHo, 10 BapTO BIAMOBHUTHCS Bij 3a3HAYEHHS TAaKMX YMOB Y TOJIOKECHHSIX
npo oOMexyBajdbHI 3aco0M, 1 B KOXXHOMY KOHKPETHOMY BHIIQJIKy MOXJIHUBICTh
MPU3HAYEHHS TAaKUX aHaJI3yBaTh Ha NPEIMET Y3TOJKEHOCTI 3 1HIIMMHU KpPUMIHAJIBHO-
MPaBOBUMHU 1HCTUTYTaMH. 3alpoONOHOBAHO JU(EPEHITIaIlii0 CTPOKIB 3aCTOCYBaHHS
oOMeXXyBaIbHUX 3ac001B 3 oAy Ha icHyBaHHs y KK Ykpainu moHSTTS KpUMiHAIBHOTO

MPaBOTIOPYIICHHS] Ta WOTO BHIIB. BiaTak, TOJOXEHHS MO0 CTPOKIB 3aCTOCYBaHHS



KpUMIHAJIBHO-TIPABOBUX OOMEXYBaJIbHUX 3ac00iB BapTO BHUKIACTH y TaKid pemakiii:
«3acobu, nependayeHi YaCTUHOIO MEPIIO0 i€l CTaTTi, 3aCTOCOBYIOThCA Ha CTpok: 1) 3a
KpUMIHAIBHUNA MPOCTYNOK — Big 1 10 6 MmicswiB; 2) 3a 3704MH — Big 6 MicsmiB a0 12
MmicsriB. I{i cTpokn MOXyTh OyTH NPOJIOBXKEHI 3a KPUMIHAJIBHUN MPOCTYIOK 10 12
MICSIIIIB, 32 37I09MH 10 24 MicsIiBy. OOTpyHTOBAaHO HEOOXITHICTh BIIMOBH BiJl 3a3HAYCHHS
HIDKHBOT BIKOBOI MEXi (BICIMHAAIATH POKIB) JJIsI OCOOH, SKiM MPU3HAYAETHCS OAWH YH
JeKUIbKa 00MEeXyBaJbHUX 3aCO01B.

BcranoBneno, 1mo mnotpeOyioTh MOJEpHI3alii 1 PI3HOBUAU OOMEKYBaJbHUX
3aco0iB, skl nepeadaveHi y yactuui nepiiit crarti 91-1 KK Ykpainu. 3okpema, nepimii
PI3HOBH]I IPOTIOHYETHCS CHOPMYJITIOBATH K 3a00pOHa MepedyBaTH y BU3HAYECHOMY MICII];
OpYrUil pi3HOBHUJ — 3a00pOHA HAONMKATHUCA HA BU3HAYEHY BIJCTaHb 0 3a3HAYEHUX Y
pIIIEHH] CyJly MICIlb; TPETIH pi3HOBUJ — 3a00pOHA MepeciiayBaTH MOTEpHuTy ocoly, ii
OJIM3BKUX POAMYIB YU WIEHIB CIM’i; 4eTBepTUl — 3a00poHa 0COOMCTO abo uepe3 TPeTix
0ci0 4M BU3HAYEHI 3acO0M 3B’SI3KY CHIJIKYBAaTHCS 3 MOTEPIUIO 0CO00010, 11 OJM3bKUMU
pOAMYAMH UM WICHAMU CIM’T; I’ ATHI — 3a00pOHAa BiJIBiyBaTH BU3HAYEHI y PillIEHHI CYydy
3aX0AM 3 MOKJIAJACHHSAM 000B’A3KY NepeOyBaTH MiJl Yac iX MPOBEIECHHSA Y NEBHOMY MIiCIIl
abo 6e3 Takoro.

[IpoBeneHe OOCHIKEHHSI AOMOMOTIIO CHOPMYJIIOBATH MOHATTS KPUMIHAIBHO-
MpaBOBUX OOMEXKYBaJIbHUX 3ac001B. OTKe, KpUMIHAIBHO-IIPABOBI 0OMEXKYBaJIbHI 3aCO0U
— 11€ IPUMYCOBI1 3aCO00M KPUMIHATBLHO-TIPABOBOTO XapaKTepy, Kl MOJSITal0Th Y 0OMEKEHH1
peanizauii neBHUX mpas 1 cB0OOA 0cOOH, KA BUMHWIA KPUMIHAJIBHE MPaBOMOPYIICHHS, 3
MeTOI0 yOe3medyeHHs MOoTepmioi ocoOM Ta 3amobiraHHsd BYMHEHHIO OO0 HEl
MPOTUIIPABHUX AISIHb Y MAallOyTHHOMY .

BcTaHOBIEHO BiACYTHICTH HAJICKHOTO MPABOBOTO PETYJIIOBAHHS KOHTPOJIO 3a
BUKOHAHHSAM 0OMeXyBallbHUX 3aco0iB, nependadenux crarreto 91-1 KK Ykpainu. [Toku
10 TOJIOXKEHHS YacTUHU 4eTBepToi crarti 91-1 KK Ykpainu 110410 cy0’€KTiB KOHTPOJIIO
HOCHTD JIMIIIE JCKJIAPAaTHUBHHUMA XapaKTep, OCKIIbKU Yy CHEI[iaIbHOMY 3aKOHO/ABCTBI, SIKE
CTOCYEThCS KOHTPOJIIOIOYMX OpraHiB, HE TMepeadadyeHo BiAMOBIIHUX IMOBHOBAKCHb.

BOI[HO‘IaC 3allpOIIOHOBAHO 3AJIMIIUTH JMIIC OJHH OpraH KOHTPOJIIO 3da BHKOHAHHSIM



NpPU3HAYEHUX O0CO001 OJHOTO YW JEKUIBKOX KPHUMIHAJIBHO-TIPABOBUX OOMEXYBaIbHUX
3aco01B — opras mpooaiiii.

[TpoananizoBaHo mTpoOJIeMU BCTAaHOBJIEHHS KPUMIHAJIBHOI BIAMOBIJATBHOCTI 3a
YMHUCHE HEBUKOHAHHS OOMEXyBaJdbHUX 3aco0iB, nepenbaueHnx y KK Vikpainu. Tak,
OJTHOYACHO 3 perjaMEeHTAIll€l0 TMOJOXKEHb NPO KPUMIHAIBHO-TIPABOBI OOMEXKyBabHI
3aco0M 3aKOHOJABEIhL KPUMIiHANI3YBaB CyCHUIbHO HEOe3NeyHl AistHHS Y (OpMiI YMUCHOTO
HEBUKOHAHHS OOMEXYBaJIbHHX 3ac001B, mependaudeHux crarreio 91-1 KK Vkpainw,
OOMEXYBaJlbHUX MPUIIHCIB Ta YMHUCHE YXWJICHHS BiJ MPOXOKEHHS MpOTpamMu s
KpUBIHUKIB. JlOBEJEHO, 110 ICHYBaHHS B MeXaxX OJIHIEI HOPMHU BHILE3a3HAUYECHUX
IbTEPHATUBHUX CYCIIJILHO HEOE3MEYHMX /1SIHb 32 YMOBH 1X IIPABUJIBHOTO TIIyMau€HHS HE
MICTUTh cynepedyHocTed. IIpore oOrpyHToBaHo mOTpedy y BHIUIEHHI CYCHUIBHO
HeOe3neyHoro MisiHHS Yy ¢GopMi YMHUCHOTO HEBUKOHAHHA OOMEXYBaJlbHUX 3aco0iB,
nepeabauenux crarrero 91-1 KK Vkpainu, B okpemy yactuny crarti 390-1 KK Vkpaiau
K OKPEMHI CKJIaJl 3JI0YHHY, 3 SIKM 0c00a HECTUME OUIBII TSHKKI KPUMIHAJIBHO-TIPaBOBI
HACIIIJIKH, SIK1 iepen0aueHi CAaHKIIE€0 CTaTTI.

Otxe, oTpuMaHi B pe3yJibTaTi NPOBEACHOTO JOCIHIJKEHHS TEOpPETUYHl Ta
MPaKTUYH1 BUCHOBKHU 3yMOBHWJIM OOIPYHTYBaHHS HEOOX1IHOCTI BHECEHHS MEBHUX 3MIH Ta
YTOUYHEHB JI0 MOJO0KEHb MPO KPUMIHAIBHO-TIPABOBI 0OMEXKYBaJIbHI 3aCO0U.

Knrouosi cnosa: obmexyBaibHiI 3aco0H, 3ac00M Oe3MeKH, 3acO00M KpUMIHAIBHO-
IPABOBOTO  XapaKTepy, 3aXWCT, IPEBEHLIsA, JOMAIIHE HACUIBCTBO, KpHUMIHaJIbHA
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The thesis is a complex scholarly research of restrictive measures in the criminal
law of Ukraine based on which well-substantiated suggestions and recommendations on
improving the provisions on restrictive measures in the Criminal Code of Ukraine
(hereinafter referred to as CC of Ukraine) and their implementation have been elaborated.

The thesis offers an analysis of theoretical and methodological principles of
researching the restrictive measures. It has been ascertained that there are general
philosophical and historical preconditions for criminalizing the acts related to domestic
violence and for establishing the appropriate criminal law measures for committing such
acts. At the same time, the methodological principles have been considered through the
prism of formal logics and terminology. It has been stated that in order to formulate the
concept of a certain legal phenomenon, only essential features should be included in its
content because only then will the concept in question reflect the nature of the
phenomenon and its essence, and be differentiated from all other objects or phenomena.
Based on the instrumental theory of law and lexicography, the author has justified the
necessity to use the terms “zasib” (“measure”) and “obmezhuvalni zasoby” (“restrictive
measures’’) instead of presently common term “zakhid”.

The author has analyzed the available research related to applying one or a few
restrictive measures to a person. The present-day research in the mentioned area is rather
fragmentary, whereas it takes a comprehensive study to characterize restrictive measures
in the criminal law of Ukraine as an integral legal phenomenon and suggest ways for their
improvement and harmonization with other provisions.

The historical and legal analysis of restrictive measures in the criminal law of
Ukraine has revealed their origins. The author was able to trace out the approaches to and
reception of shaping the entire system of criminal law measures in different periods of
Ukrainian statehood. It was ascertained that there used to be no measures of criminal law
nature identical to restrictive measures, however, since the onset of soviet times other than
punitive measures have been introduced. It is these measures that have common features
with modern criminal law restrictive measures, such as taking a certain treatment course,
being denied access to certain locations for a certain period of time, being banned from

residing in certain locations, being restricted in parental rights or, in case of a foreigner,



being forced out of Ukraine. The abovementioned criminal law measures correlate with
restrictive measures by the nature of right restriction.

The analysis of foreign experience in regulating criminal law measures made it
possible to confirm that despite differences in law system types characteristic of foreign
countries, their legislation contains legal phenomena which have common features with
restrictive measures stipulated in the CC of Ukraine. Thus, for example, the states with the
Romano-Germanic legal system have criminal law measures similar in content to
restrictive measures referred to as “instructions” ordered by a court as a means of
establishing surveillance of the convict’s behaviour (Germany); “security measures”
(Poland); “contact ban and restriction in rights” (Switzerland). In France, the probation
subsection stipulates restrictions which are counterparts to Ukrainian restrictive measures.
The criminal law of Norway (a mixed legal system) also contains criminal law measures
referred to as “restrictive orders” and are in essence close to restrictive measures under the
CC of Ukraine. The legislation of Anglo-American legal family representatives also
features similar in content obligations restricting the person in exercising certain rights,
and they are applied and enforced in accordance with the criminal legislation (the United
Kingdom, the USA). It has also been ascertained that owing to the complexity of the
legislative system of these countries, such restrictions are applied through adjacent legal
institutions. The final legal system type, which was considered with the view to searching
for and identifying legal concepts similar to restrictive measures, is a religious-traditional
type. Legal regulation of this type, however, is rather peculiar because it is inclined to
punishment and relies on religious postulates underlying the legal system, therefore, it
appeared impossible to identify an analogue to restrictive measures.

It has been concluded that by their legal nature restrictive measures stipulated by
the CC of Ukraine are qualified as security measures. This approach is supported by the
specific goal of restrictive measures, namely to protect the victim from the culprit and
prevent further unlawful acts against such a person. And this goal correlates to the goal of
security measures in general. Moreover, it has been proved that the CC of Ukraine must

formally stipulate the concept of security measures because nowadays they are qualified as



a separate structural element of the system of criminal law measures only in the criminal
law doctrine of Ukraine.

The analysis of one of major concepts in the criminal law, namely of criminal
responsibility, allowed placing restrictive measures in the system of criminal law measures
of criminal responsibility. Hence, it has been established that restrictive measures are a
specific supplement to criminal responsibility inasmuch they are neither a component of
criminal responsibility or its separate form and are not applied alone.

In terms of legal regulation of criminal law restrictive measures, it should be
mentioned that nowadays the reason for the application thereof is commitment of crime
related to domestic violence. The legislation, however, does not stipulate this concept in
the provisions on restrictive measures, impeding the legal implementation thereof. At that,
there is a formulated conclusion of the Joint Chamber of the Criminal Cassation Court of
the Supreme Court indicating the “crime related to domestic violence” is broader than the
concept “domestic violence” as a socially dangerous act in Article 126-1 of the CC of
Ukraine. Pursuant thereto, the author offers own definition of the crime related to domestic
violence with reference to two constitutive features, namely the form (which must be
characteristic of domestic violence, such as physical, sexual, psychological or economical)
and identified circle of persons. The main conception of the thesis is substantiation of
possible expansion of application of criminal law restrictive measures also to other kinds
of criminal offence which are not related to domestic violence. It has been demonstrated
that the potential of criminal law restrictive measures is underestimated, as they are
capable of fulfilling the objectives of the CC of Ukraine and attaining the established goals
also in the case of committing any criminal offence where the victim’s safety must be
ensured.

The thesis offers an analysis of conditions of imposing one or a few restrictive
measures on a person. Among others, it has been acknowledged that where the restrictive
measures are applied along with the punishment not related to imprisonment, all types of
punishment are implied except imprisonment for a certain term or for life. Furthermore, it
has been emphasized that restrictive measures can be imposed along with the punishment

involving isolation provided a certain mechanism is followed. Thus, where there is a need



for a restrictive measure along with the punishment involving isolation, it is suggested that
the restrictive measure application be deemed expired since the moment the corresponding
sentence is served. As for the second and third cases, namely imposition of restrictive
measures simultaneously with the relief from criminal responsibility or simultaneously
with the relief from punishment, it has been concluded that these provisions do not appear
to be fully coordinated. The difference in terminology is an issue and it may occur that no
criminal law measures can applied to the person, including restrictive measures and others.
Therefore, it has been proved that such cases should be excluded from the provisions on
restrictive measures and in each separate case the possibility of their application should be
considered in coordination with other criminal law institutions. The thesis offers a
differentiation of periods of restrictive measure application in view of the concept of
criminal offence and its types as stipulated in the CC of Ukraine. Therefore, the provision
on periods of criminal law restrictive measure application should be revised as follows,
“Measures stipulated in Chapter 1 of this Article shall be applied for the period of: 1) for a
criminal misdemeanour — from 1 to 6 months; 2) for a felony — from 6 to 12 months.
These terms may be extended for a criminal misdemeanour to 12 months, for a felony to
24 months”. It is necessary, however, to refuse from indicating the lower age limit
(eighteen years) for the person to whom one or a few restrictive measures are applied.

There is a necessity to modernize the types of restrictive measures stipulated in
Chapter 1 91-1 of the CC of Ukraine. Specifically, the formulation of the first type is
suggested as an injunction to appear in the location; the second type — an injunction to
approach within specified distance the locations established by the court decision; the third
type — an injunction to stalk the victim, their relatives or family members; the fourth — an
injunction to communicate with the victim, their relatives or family members in person or
through third parties or by any means of communication; the fifth — an injunction to attend
the events established by the court decision with or without an obligation to stay in a
certain place while the event is held.

The current research made it possible to formulate the concept of criminal law
restrictive measures. Thus, criminal law restrictive measures are binding measures of

criminal law nature consisting in restricting the fulfilment of certain rights and freedoms



of the person who has committed a criminal offence in order to protect the victim and
prevent any further unlawful acts against such a person.

There is a lack of appropriate legal regulation to control the application of
restrictive measures stipulated by Article 91-1 of the CC of Ukraine. So far, the provisions
of Chapter 4 of Article 91-1 of the CC of Ukraine on the controlling agents are merely
declarative because the special legislation related to controlling agencies does not stipulate
corresponding powers. A suggestion has been made to retain just one agency to control the
Implementation of one or a few criminal law restrictive measures applied to a person — the
probation office.

The issue of establishing the criminal responsibility for deliberate non-compliance
with restrictive measures stipulated by the CC of Ukraine has been analyzed. Thus, while
regulating the provisions on criminal law restrictive measures, the legislation criminalizes
such socially dangerous acts as deliberate non-compliance with restrictive measures
stipulated by Article 91-1 of the CC of Ukraine, restrictive instructions and deliberate
avoidance of the programme for culprits. It has been proved that provided the
abovementioned alternative socially dangerous acts are interpreted correctly, their
stipulation within one norm does not involve contradiction. However, it has been argued
that such socially dangerous act as deliberate non-compliance with restrictive measures
stipulated by Article 91-1 of the CC of Ukraine needs to be listed as a separate chapter of
Avrticle 390-1 of the CC of Ukraine as a separate act of crime for which a person shall bear
more grievous criminal law consequences stipulated by the sanction of the Chapter.

Therefore, the theoretical and practical conclusions drawn from the performed
research made it possible to justify the necessity to introduce certain changes and
amendments to the provisions on criminal law restrictive measures.

Keywords: restrictive measures, security measures, criminal law measures,
protection, prevention, domestic violence, criminal liability, criminalization, criminal

offence.



Cnucok ny0Jikanii 3100yBauya 3a TeMOI0 JUCepTAaIlil

Hayxosi npayi, 6 axux onyoaikosami 0CHOBHI HAYKOBI pe3yibmamu Oucepmayii.

1. Ilmio? FO. M. IIpaBoBa npupoaa 0OMeEXyBaIbHHX 3aX0/iB Y KPUMIiHAILHOMY
npaBi Ykpaiau. Bichuk Jlveiecvrkoco ynisepcumemy. Cepia ropuamuna. 2020. Bum. 70.
C. 229-235.

2. Ilmm 0. M. CnhiBBiZHOIIEHHS KpUMIiHAJIBHOI BIJAMOBIJATBHOCTI Ta
00MEXXYyBaJIbHUX 3aXO0/IB y KpUMIHAJIbHOMY TipaBi Ykpainu. CoyianvHo-npasosi cmyoii.
2021. Bun. 1 (11). C. 116-123.

3. TImm 0. M. [lopiBHAIBEHO-TIPABOBUI aHa/i3 OOMEXYBaJbHUX 3aXOJIB 3a
KpuminanbHuM KOJeKCOM YKpaiHM Ta 3aKOHOJABCTBOM 3apyOiKHUX JAepikaB. [lyoniune
npaso. 2021. Ne 1 (41). C. 134-146.

4. ITlmm K. M. KpuminanbHO-IpaBOBa  XapaKTEPUCTUKA  OKPEMHX
oOMeXyBalIbHUX  3axoMiB. Haykosuii  sichux  Yoceopoocvkoco  Hayionanvnozo
Yuisepcumemy. Cepis IpaBo. 2021. Bum. 63. C. 251-260.

5. Plish Y. Restrictive measures in the criminal law of Ukraine: historical-legal
analysis. Visegrad Journal on Human Rights. 2021. Ne 4. P. 181-188.

6. Kosamuk 0. M. KpuminanbHO-IpaBOBI HACTIAKA YMHUCHOTO HEBHUKOHAHHS
0OMEKyBaTbHUX 3aX0MiB. AHanimuuno-nopieusivie npagoznascmeo. 2022, Ne 1. C. 259—
264.

7. Komamuk HO. M. 3n0unH, noB’sI3aHNUM 3 JOMAIIHIM HACHJIBCTBOM, SIK ITIICTaBa
MpU3HAYEHHS O0C001 OJHOTO YM JEKUIBKOX OOMEXYBAJIbHUX 3aXOJiB. AHAMIMUuuHoO-

nopieusivre npagosnascmeo. 2022. Ne 3. C. 194 198.

Hayxoesi npayi, saxi 3aceiouyroms anpobayiro mamepianie oucepmauyii:
8. Ilmim FO. M. IIpaBoBa npupoga oOMeKyBalbHUX 3aXOJIB Y KPUMIHATILHOMY
npaBi Ykpainu. llpobaemu Oepoicasomeopenus i 3axucmy npas MoOuHu 6 YKpaiHi :

matepianu XX VI 3BiTHOT HayKOBO-TIpaKTU4HOI KoHPepeHii (6—7 motoro 2020 poky) : y

! Tlnim FO. M. (Plish Y.) — niBoue npiseuie Kosamuk 10. M.



2-x 4. Y. 2. JIsBiB : FOpuauunuii ¢akynbrer JIbBIBCHKOTO HAI[IOHAJIBHOTO YHIBEPCUTETY
iMeHi1 IBana ®@panka, 2020. C. 146-148.

9. Imm 0. M. OOMexyBalibHI 3aX0AU Y KPUMIHAIBHOMY TpaBi Ta CyMiXkHI
IIPaBOBI1 KaTteropii. Akmyanvhi npobaremu npas aroouHuU, 0epacasu ma npasosoi cucmemu .
Mmatepianu XIX MIDKHapoIHOI CTYNEHTCHKO-acHipaHTChKOI HaykKoBOi KoHpepeHmii (24
kBiTHI 2020 poky). JIsBiB: FOpuanunuit QaxynsreT JIbBIBCHKOr0o HaIllOHAIBHOTO
yHiBepcuTeTy iMeHi [Bana ®panka, 2020. C. 216-219.

10. IImim FO. M. OOmMexyBanbHi 3axoau 3a KpuMiHanmsHUM KOJEKCOM YKpaiHH
Ta BKasiBku 3a KpuminansHum xkoaexcom DenepatuBHoi pecmyOniku HimeuuunHa.
IIpobnemu Oeporcasomeopenns i 3axucmy npag aoounu 6 Ykpaini : marepianun XXVII
3BITHOI HAYKOBO-TIPAaKTH4YHOI KoH(pepeHuii (5—6 mororo 2021 poky): y 2-x 4. Y. 2.
JIsBiB : FOpunuunuit gaxynprer JIbBIBCHKOTO HAI[IOHAJIILHOTO YHIBEPCUTETY iMeH1 [BaHa
®panka, 2021. C. 160-162.

11. Mmm FO. M. Oxkpemi npoGiemMu 3aCTOCYyBaHHS OOMEXKYBAJIbHUX 3aXOJIB 32
KPUMIHAJIIbBHUM KOJEKCOM YKpaiHUu. AKkmyanvHi npobiemu npas J0OUHU, 0epiHcasu ma
npaeoeoi cucmemu : Marepianu XX MDKHapOJHOI CTYAEHTChKO-acCHipaHTChKOI HAyKOBOI
koH(pepenii (22-23 xBitHsa 2021 poky). JIbBiB : IOpunnunuii daxynerer JIbBIBCHKOTO
HAI[IOHATFHOTO YHiBepcuTeTy iMeHi [Bana dpanka, 2021. C. 170-172.

12. Kosamuk FO. M. BikoBi 0cobauBoCTi 0Ci0, 10 AKHX MOXKYTh OyTH 3aCTOCOBaHI
OoIMH abo0 JAEKiTbKa OOMEXYBaJIbHHX 3axo0JiB 3a KpuMiHaIBbHUM KOJEKCOM YKpaiHw.
Ilpobnemu Oepocasomeopenus i 3axucmy npag noounu 6 Yxpaini . marepiamm XXVIII
3BITHOT HayKoBO-TpakTuuHOi KoH(pepenii (3—4 mororo 2022 poky): y 2-x 4. Y. 2.
JIbBiB : FOpunnunmii ¢akynbrer JIbBIBCHKOTO HAIllOHATBHOTO yHIBEpcUTETYy iMeH1 [BaHa
®panka, 2022. C. 170-172.

13. Kopaiuk FO. M. Cdepa 3actocyBaHHA  KPUMIHAIBLHO-TIPABOBUX
00MEXXYBaIbHUX 3aXO0JIB. AKMyanvHi npobaemu npas JMOOUHU, Oepicasu ma Npasosoi
cucmemu : wmatepianmn  XXI MDKHapOAHOI  CTYJIEHTCHKO-aCIIPAaHTChKOI  HAYKOBOI
koH(epenuii (22-23 kBiTHa 2022 poky). JIeBiB : HOpunuunmit gaxynsrer JIbBIBCHKOTO

HalllOHAJILHOTO YHIBepcuTeTy iMeHi IBana ®dpanka, 2022. C. 174-176.



