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Restrictive measures in criminal law of Ukraine

Pedepar (YKxp.)

JucepTalis € KOMIUIEKCHUM HayKOBUM JOCTIIKEHHSIM OOMEXYBaJIbHUX 3aC00iB y KpUMiHAJIbHOMY IpaBi YKpaiHuW, Ha MifcTaBi
SIKOTO PO3pO6JIEHO HAayKOBO OOIPYHTOBaHI IPOMNO3uliii Ta pekoMeHpalii 1010 BIOCKOHAJEHHS I0JIOKEHb PO OOMEXKyBaJbHi
3aco6u y KK VYkpaiHu Ta mpakTuKu ix 3acTocyBaHHS. V Jucepralii MpoBeJeHO aHajli3 TeopeTHMKO-METOMOJIOTIYHUX 3acaf
JOCTIIKEHHST 06MesKyBaJIbHUX 3aco6iB. [TpoaHasi3oBaHO CTaH HAyKOBUX JOCJIIPKEHb, SIKi IMOB'A3aHi 3 MUTAaHHIMU NPU3HAYEHHS
0Ccobi OJJHOrO 4M JEKiJIbKOX OOMEXyBaJbHUX 3aco6iB. 3aBlgKM IPOBELEHOMY iCTODUKO-IIPAaBOBOMY aHaji3y OOMEXKyBaJbHUX
3ac06iB y KpUMiHaJIbHOMY IpaBi YKpaiHU BUSIBJIEHO iX 3apoaxu. Tak, BOanocs NPOCTEXUTH MMiAXOOUM Ta MNOIJISIAN 10 GOPMYBaHHS
CHCTEMHU KPUMiHAJIbHO-TIPABOBUX 3aCO0iB 3arajoM Yy Pi3Hi Nepiojiy iCHyBaHHS YKPaiHChKOi AepKaBHOCTI. BUuB4eHHs 3apy6iXHOTrO
JIOCBifly perjlameHTalii KpUMMiHaJbHO-TIPAaBOBUX 3acO06iB Jajio 3MOTy MiATBEPIUTH, IO HE3BAKAOUM HA Pi3Hi TUIIM MPaBOBUX
CHCTEM, Y MeXKaX SKMX 3HAXOIAThCS iHO3eMHi Jiep>KaBH, Y iXHbOMY 3aKOHOJABCTBi iCHYIOTh ITPABOBi SBUIIA, SIKi MAIOTh CIIiJIbHE 3
obmexyBanbHUMU 3acob6amu 3a KK Ykpainu. ChopmysiboBaHUM BUCHOBOK IIPO T€, 110 OOMEXXYBasbHi 3acobu, nependaueHi y KK
YKpaiHu, 3a NpPaBOBOIO INPHPOJOI0 BiIHOCATHCS 1O 3aco6iB Gesrnexu. lle mMinTBEpPIKYeTbCS HASIBHICTIO crienu@iyHOi MeTH
0bMeXyBaJIbHUX 3aC00iB, a came ybe3nedeHHs! IOTePIisioi 0cobu Bifi BUHHOIO Ta 3arobiraHHsl BUNHEHHIO HOBUX IPOTUIIPABHUX
IissHp mozo Takoi. HajmaHo aBTOPChKE BU3HAYEHHS 3JI0YMHY, IO TOBS3aHUM 3 [JOMANIHIM HACUJIbCTBOM, i3 BKa3iBKOIO Ha HBi
KOHCTUTYTHBHI O3HaKW, a came ($opMmy, sIKa IMOBMHHA OyTW NMPUTAMaHHA MAJI1 AOMAIIHbOTO HacuibCcTBa (di3ndyHa, CEKCyasbHA,
NICHXOJIOTiYHA 2060 eKOHOMiYHa), Ta BU3HAa4YeHe KOJO oci6. BopHOYacC OCHOBHOIO KOHLEMIIEI AMCEPTALifiHOI poboTH €
OBI'PYHTYBaHHS MOXJIMBOCTI PO3LIMPEHHSI CPEPH 3aCTOCYyBaHHS KPUMIHAJIbHO-TIPABOBUX OOMEXKYBaJIbHUX 3acCO0iB i Ha iHImi
CKJIaIY KPUMIHAJIbHUX IPaBOIOpPYIIEHb, sKi HE IOBSI3aHi 3 [OMAaUIHiM HAaCHJIbCTBOM. I[IpOiMIOCTpOBAaHO, IIO IOTEHIIias
KPUMiHaJbHO-TIPABOBUX OOMEXKYBaJIbHUX 3acO6iB € NMpHUMEHIIEHUH, ajKe Taki 3maTHi BUKOHyBaTu 3aBmaHHg KK Ykpainu Ta
JOCSITaTH TIOCTAaBJIEHOI METU i B Pa3i BYMHEHHS Oy/Ab-SIKOTO KPMMiHAJBbHOTO IIPABONOPYLIEHHS, A€ HEOOXiZHO 3a0e3nedyuTu
6e3nexky moTepminoro. IIpoaHani3oBaHO I yMOBM NPU3HAYEHHS OCOOi OJHOTO YW JEKiJIbKOX OOMEXYBaJbHUX 3aCOOiB.
3anponoHoBaHo gudepeHLialilo CTPOKIB 3aCTOCYBaHHSI OOMEXKYBAJIbHUX 3aC00iB 3 oy Ha icHyBaHHs y KK YKpaiHu MOHSTTS
KPMMiHa/JILHOTO NMPAaBOMNOPYIIEHHS Ta MOro BUAiB. OOIPYHTOBAHO HEOOXiAHICTH BiIMOBH Bif, 3a3HAYEHHSI HIKHBOI BiKOBOI MeEXi
(BiciMHaZUATh POKIB) 1151 0COOH, SIKill MPU3HAYAETHCS OAMH UM JAeKiabka 00MeXXyBaJIbHUX 3aC00iB. BCTAaHOBJIEHO, 1110 IOTPEOYIOTh
MoJepHi3alii i pi3HOBUIM OOMEXyBaJbHUX 3aC00iB, sIKi nepenbdadeni y yactuHi nepmiit crarti 91-1 KK Ykpainu. [IpoBeneHe
IOCJIPKEHHS. OOMOMOINI0 CHOPMYJIIOBATU MOHSTTS KPUMIHAJIBHO-TIPABOBUX OOMEXYBaJbHUX 3ac00iB. OTKe, KpHUMiHAJIbHO-
MIpaBOBi OOMEXyBajibHi 3aco6M — L MPUMYCOBiI 3aCO0M KPHUMiHAJbHO-TIPABOBOTO XapaKTepy, SIKi MOJIAraloTh Yy OOMEKEHHI
peanisalii MeBHUX MpaB i CBOOOA 0CcOoOH, sIKa BUMHWIIA KPUMiHAJIbHE MTPABONOPYLIEHHS], 3 METOI0 yOe3leueHHs OTEPIisoi ocoou
Ta 3anobiraHHg BYUMHEHHIO WIOAO Hei NPOTUNPABHUX [isHb Yy MaiOyTHbOMY. BCTaHOBJIEHO BiZICYTHICTb HaJIEXKHOTO IPaBOBOTO
peryJiloBaHHsI KOHTPOJIIO 32 BHUKOHAaHHSM OOMEXYBaJbHUX 3aco0iB, nepenbadyeHux crarreto 91-1 KK Vkpainu. Iloku 1mo
MOJIOKEHHSI yacTUHU ueTBepToi cTtarti 91-1 KK VkpaiHu mopo cy6’eKTiB KOHTPOJIIO HOCUTDb JIMIIE IEeKJIapaTUBHUIN XapakTep.
[TpoaHanizoBaHO MIPO6GIEMM BCTaHOBJIEHHS KPUMIHAJIbHOI BiNOBINAIbHOCTI 32 YMUCHE HEBHMKOHAHHSI OOMEXYBAaJIbBHUX 3acCO0iB,

nepeznbadennx y KK Vkpainu.
Pedepar (aHrJ1.)

The thesis is a complex scholarly research of restrictive measures in the criminal law of Ukraine based on which well-
substantiated suggestions and recommendations on improving the provisions on restrictive measures in the Criminal Code of
Ukraine (hereinafter referred to as CC of Ukraine) and their implementation have been elaborated. The thesis offers an analysis
of theoretical and methodological principles of researching the restrictive measures. The author has analyzed the available
research related to applying one or a few restrictive measures to a person. The historical and legal analysis of restrictive
measures in the criminal law of Ukraine has revealed their origins. The author was able to trace out the approaches to and
reception of shaping the entire system of criminal law measures in different periods of Ukrainian statehood. The analysis of
foreign experience in regulating criminal law measures made it possible to confirm that despite differences in law system types
characteristic of foreign countries, their legislation contains legal phenomena which have common features with restrictive
measures stipulated in the CC of Ukraine. It has been concluded that by their legal nature restrictive measures stipulated by the
CC of Ukraine are qualified as security measures. This approach is supported by the specific goal of restrictive measures, namely
to protect the victim from the culprit and prevent further unlawful acts against such a person. The author offers own definition
of the crime related to domestic violence with reference to two constitutive features, namely the form (which must be
characteristic of domestic violence, such as physical, sexual, psychological or economical) and identified circle of persons. The
main conception of the thesis is substantiation of possible expansion of application of criminal law restrictive measures also to



other kinds of criminal offence which are not related to domestic violence. It has been demonstrated that the potential of
criminal law restrictive measures is underestimated, as they are capable of fulfilling the objectives of the CC of Ukraine and
attaining the established goals also in the case of committing any criminal offence where the victim’s safety must be ensured.
The thesis offers an analysis of conditions of imposing one or a few restrictive measures on a person. The thesis offers a
differentiation of periods of restrictive measure application in view of the concept of criminal offence and its types as stipulated
in the CC of Ukraine. It is necessary, however, to refuse from indicating the lower age limit (eighteen years) for the person to
whom one or a few restrictive measures are applied. There is a necessity to modernize the types of restrictive measures
stipulated in Chapter 1 91-1 of the CC of Ukraine. The current research made it possible to formulate the concept of criminal law
restrictive measures. Thus, criminal law restrictive measures are binding measures of criminal law nature consisting in
restricting the fulfilment of certain rights and freedoms of the person who has committed a criminal offence in order to protect
the victim and prevent any further unlawful acts against such a person. There is a lack of appropriate legal regulation to control
the application of restrictive measures stipulated by Article 91-1 of the CC of Ukraine. So far, the provisions of Chapter 4 of
Article 91-1 of the CC of Ukraine on the controlling agents are merely declarative. The issue of establishing the criminal
responsibility for deliberate non-compliance with restrictive measures stipulated by the CC of Ukraine has been analyzed.
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