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HMucepratiitna pobora € mnepmuM B YKpaiHI CUCTEMHUM 1 KOMILIEKCHUM
JOCIIIJKEHHSIM CHIBYy4YacTl y KpPUMIHAJIBHOMY IMPABONOPYIICHH] 31 CIEUIalbHUM
cy0’exToM. Y nmucepTallii BUBYEHO JOKTPUHANIbHI MO3UIIIT IIOJI0 MPOOJIEM CIiBYYaCTI
y KpHUMIHAJIbHOMY MpPaBOMOPYUIEHH] 31 CHELiaJbHUM CYO'€KTOM, YJIOCKOHAJIEHO
BU3HAYECHHS MOHATTS CIIBYYaCTl y KpUMIHAIBHOMY MIPAaBONOPYIICHH] 31 CIIEH1aJbHUM
Cy0'€KTOM, TPOCTEKEHO CTAHOBJIEHHA Ta PO3BUTOK KPHUMIHAJIbHO-IIPABOBOTO
PEryJIOBaHHS CIIBYYacTl Yy KpHUMIHAJIBHOMY IPaBOMOPYUIEHH] 31 CHEliaIbHUM
Cy0'€eKTOM Yy HOPMAaTHUBHO-NPABOBUX aKTaX, IO MAISUIM HA YKPAiHCBKUX 3EMJISIX,
y3arajbHEHO JOCBIJ 3apyODKHUX JIepKaB 100 3aKPITJICHHS Y iXHIX KPUMIHATBHUX
3aKOHaX MPUIHUCIB, K1 PETYNIOIOTH CMIBYYacTh Y KPUMIHAIBHOMY MPaBONOPYIICHHI
31 coemianbHUM  cy0'ekToM. Y poOOTI 3AIACHEHO TOAUT  KpPUMIHAJIBHHUX
MPaBOMNOPYIIECHb 31 CHELlaJbHUM Cy0'€KTOM 1 BHIUIEHO TPYNH Ta MIATPYNU TaKHX
MPaBOIOPYILICHb, 3 YpPaxyBaHHSM SIKUX BHSBIEHO OCOOJHUBOCTI KpPUMIHAJIBHO-
MIPaBOBOI OIIHKH JisTHb BUKOHABIIS (CITIBBUKOHABIIS), OpraHizaTopa, mijadyproBaua Ta
NOCOOHMKA Yy KPUMIHAJBbHOMY IMPABONOPYIICHHI 31 CHEIlalbHUM CYO'€KTOM Ta
CHUCTEeMAaTH30BaHO IX Yy TNpaBHJa, TaKOXX BKa3aHO OCOOJMBOCTI CHIByYacTi Yy
KPUMIHAJIbHUX TIPABOMOPYIIEHHAX 31 CIHEHIaIbHUM Cy0'€KTOM, BUYMHEHUX TPYTOI0
0ci0, rpymnoro 0oci0 3a MonepeHHOK 3MOBOIO, OPTaHI30BAHOIO TPYIIOI0 Ta 3TI0YMHHOIO
oprasizaili€ro, 1 HampabOBaHO BIAMOBIIHI MPaBHJia KPUMIHATIHLHO-TIPABOBOI OIIHKU
TaKo1 CITIBYYacTi.

VY neprmomy po3aini poOoTH, Y SKOMY OMMCAaHA METOOJIOTIS aHAII3y CIIBYyYacTi

y KpUMIHaJIbHOMY MPABONOPYIIEHH] 31 CIEiabHUM Cy0'€KTOM, 30Cepe/KeHa yBara



Ha ICTOPMYHOMY Ta 3apyOKHOMY peryjlOBaHHI CIIBy4acTl y KpHUMIHAJIBHOMY
MIPaBOTIOPYIIICHHI 31 CHeriaabHuM cy0'ekToM. Takok BUBENECHO ME(DIHIIIIO0 TOHSTTS
CIIBYYacTl Yy KPUMIHAJIBHOMY TMPABOMOPYIICHHI 31 CIEIliaIbHUM CyO0'€KTOM 1
OKpECJICHO BHUXIJHI MO3ULII MO0 MEBHUX CHIPHUX MHTAHb CIIBYYacTi, Ha SKHUX
0asyerbcst nucepranig. OnuMcaHo CTaH AOCHIKEHHS NpoOJeMH CHiBydacTi y
KpPUMIHAJLHOMY IIPaBOIOPYIICHHI 31 CIeMialbHUM CYO0'€KTOM Yy JIOKTPHUHI
KPUMIHAIBHOTO TIPaBa.

3a3HayeHo, 10 OCHOBHUM  MPOOJIEMHUM  TIUTAaHHSM  CIHIBydYacTi Y
KPUMIHAJIBHOMY MpPaBOMOPYLIEHHI 31 CHEIladlbHUM Cy0'€KTOM € MOKJIMBICTD
BUKOHAHHSI 0CO0010, SIka HE HaJlJleHAa O3HaKaMH, BKa3aHUMHU Yy JAUCIO3HUIII CTATTI
OcobmuBoi uactunu KK Vkpainm, yciei (d4actuHu) 0O'€KTUBHOI CTOPOHU
KPUMIHAJIBHOTO TPaBOMOPYILIEHHS 31 crewmiabHUM cy0'ekToM. KoHcTaToBaHO, 110
YUMaJ0 HAyKOBIIB JOCIIKYBaJIM BKa3aHy MpOOJIEeMYy SK TMUTAaHHS, SIKAM BHUJIOM
CHIByYaCHUKA KPUMIHAIBHOTO MPaBOMOPYIICHHS 31 CHEllaJbHUM Cy0'€KTOM MO>KHA
BBAXXATH TaKy oco0y. OgHaK OJHOCTAaHHOI MO3ULIT MO0 BUPILIEHHS 11€i TPOoOIeMH
HeMae. 3ayBakeHO, 110 OCOOJIMBOCTI CMIBYYACTI Y KpUMIHAILHOMY IIPABOMOPYIIIEHHI
31 coeuiaJbHUM CyO0'€KTOM 3 ypaxyBaHHAM (OpM CHIBy4acTi Maixke He
JOCITIKYBIUCH.

Y po0oTi BKazaHo, 1110 HOPMATUBHE PETYyJIOBAHHS CIIBYYacTl Y KPUMIHATILHOMY
IIPaBOMNOPYILIEHHI 31 CHEHIaJbHUM CY0'€KTOM PO3BUBAJIOCH HETIOCIIIOBHO Y 3B'S3KY 3
THUM, III0 YKPAiHCBhKI 3eMJII BXOJWJIN y CKJIQJIH PI3HUX JEP)KaB, 3aKOHOJIABCTBO SKHUX
nepeOyBaJlo Ha HEOJHAKOBHX €Tamax pPO3BHTKY. 3a3HA4€HO, M0, MOYMHAIOYH 3
cepenrad XVI cT., MOKHA MPOCIIJIKYBaTH HOPMAaTUBHE PETYJIOBAHHS CHIBYYacTi Y
KpUMIHAJIBHOMY MPAaBONOPYIIEHH] 31 CIIEHiaJbHUM Cy0'€KTOM, OCKIIBKH 3'SBISIOTHCA
HOPMH TIpO KpHUMIHQJIbHY BIJNOBIAAIBHICTh CIIBYYaCHUKIB KPHUMIHAJIBHOIO
MPaBOTIOPYIICHHS 31 CHemialbHuM cy0'ekToM. Bcranomneno, mo ymme y XX CT.
3aKOHOJABISIMU C(OPMYITHLOBAHO 3arajibHI TOJIOKEHHSI, SIKI YaCTKOBO PETYJIOIOTH
CIIBY4YacTh Y KpUMiHAJILHOMY IIPaBOIOPYIIEHHI 31 CIeliaJIbHUM CY0'€KTOM, a came:
HOpMa, Yy SKIM BKa3yBajoCh, IO O3HAKW, SKI XapaKTepU3YyIOTh 0CO0Yy,

IHKpUMIHYIOTBCS TUM CITIIBy4aCHMKaM, y KOTPUX BOHU HasBHI (CXOXa J0 HOPMH,



BukinageHoi y 4.3 cr.29 KK VYkpainu), Ta HOpMa mnpo KBamiikaiiio IisHb
CHIByYaCHUKIB BIIICBKOBOTO KPHUMIHAJIBHOTO MPaBOMOPYIICHHS (iI€HTHYHA HOPMI,
1o 3akpimieHa y 4. 3 ct. 401 KK Ykpainn).

3apyOiKHUN AOCBIJ MOKa3ye, IO ICHYIOTh PI3HI MOMIJIHMBOCTI PEryIIOBaHHS
CIIBYYacTl y KPUMIHAJIBHOMY IIPaBOIOPYIICHH] 31 CIELIaIbHUM CyO'€KTOM, aje He
BCl BOHU MPUJIATHI JJIA 3al03UYEHHS, ajpKe MpH nepeHeceHH1 aeskux 3 Hux y KK
Ykpainu BUHHKHE MOTpeda y 3MiHI YChOTO 1HCTHTYTY CIIBYYacTi y KPUMIHAIEHOMY
MIPaBOMNOPYIIIEHHI, X04a HEOOX1THOCTI y I[bOMY HEMa€. 3BEpHYTO yBary Ha Takl JiBa
CIOCOOM PEryJIIOBaHHS CIIBYYaCTl Y KPUMIHAJIBHOMY MPABONOPYIIECHHI: PO3IIUPEHHS
MOHATTS BUKOHABISI Ta (OPMYJTIOBaHHS HOPM TIPO CHIBYYacTh Y KPUMiHAJIHLHOMY
MIPaBOMOPYIICHHI 31 CHEIATLHUM CY0'€KTOM 3 ypaxXyBaHHAM PI3HOMaHITHOCTI TaKUX
IPABOIOPYIIICHb.

BpaxoByrour  BU3HAauYeHHSI ~ TMOHATTS  CHIByYacTi Yy  KPUMIHAJIbHOMY
MPaBOMOPYIIICHHI, CIEMIAIBbHOTO CY0'€KTa KPUMIHAJIBLHOTO IPaBOMOPYIICHHS,
KPUMIHAJIBHOTO TPABOMOPYIIEHHA 31 CHEUIaIbHUM CY0'€KTOM, C(POpPMYIbOBAHO
nediHililo CHiBy4YacTi Yy KpPUMIHAJIBHOMY TPABOMOPYIIEHHI 31 CHEiaIbHUM
cy0'exkToM. Bu3HaueHo, 1m0 1€ yMHCHAa CHOUIbHA YYacThb JCKUIBKOX CyO'€KTiB
KPUMIHAJILHOTO TIPABOMOPYIIEHHS, Xo4a O OAWH 13 SKUX HAAUICHWA O3HAKOIO(-MH)
crneriaibHoro cy0'ekra, sika(-siki) BimoOpakeHa(-1) y BIAMOBIIHINA JUCTIO3UINT CTATTI
gy yacTuHM cTatTi OcobnuBoi yactunu KK Ykpainu a0o sxa(-1) BummBae(-10Th) 3
GbopMyITIOBaHHS IHIIMX O3HAK CKJIQMy IOTO KPUMIHAJIBHOTO MPABOIMOPYIIEHHS, Y
BUYMHEHHI YMUCHOTO CYCHUIbHO HEOE3MEYHOr0 KPUMIHAIBHO MPOTUIIPABHOIO JISTHHS
(mii ab6o 6e3miSITBLHOCTI).

Jpyruit po3ain AUCEepTaIiiHOTO JTOCHIKEHHS TPUCBSIYCHO OCOOJMBOCTIM
CHIByYacTl y KpPUMIHAJILHOMY TMpPABOMOPYIIEHH] 31 CIHEUIalbHUM CyO0'€KTOM 3
ypaxyBaHHSAM BHJy CIHIBy4acHHMKAa. TaKoX MpOaHaNi30BaHO TMO3ULII LI0J0
KPUMIHAJILHO-TIPABOBO1 OIIIHKU JisSiHb BUKOHABIIA (CIIBBHKOHABIIS), OpraHi3aTtopa,
nig0yproBada 1 MOCOOHMKA, Kl HE HAIJICHI O3HAKaMM, BKAa3aHUMU y JIUCTO3MIIIT
ctarti OcobmuBoi yactuan KK Ykpaiau. [ligTpumano TBeppkeHHS, M0 0coba, sKa

HE HaJIlJIEHa O3HaKaMH CIeLIIbHOTO Cy0'eKTa, Y KpUMIHAIbHOMY MPaBOIOPYIIECHHI



31 cHoemiaJibHUM Cy0'eKTOM Moke OyTH CHIBBUKOHABLIEM, OpraHi3aTopom,
nig0yproBaueM Ta HOCOOHUKOM.

3a KpUTepieM MOKIMBOCTI (PAKTUYHOTO BHUKOHAHHS 0CO0O0I0, sika HE HaJllIeHa
O3HAKaMH CIHeIliadbHOro Ccy0'ekTa, y cHoiBy4acTi OO'€KTHBHOI CTOPOHH CKJIamy
KPUMIHAJIBLHOTO IPABOIMOPYIICHHS 31 CHEIlaJbHUM CYyO'€KTOM, BUAUICHO TPH TPYIH
KpUMIHAJBLHUX IIPaBOIOPYIIEHD 31 CIIEIIaTbHUM CYO'€KTOM:

1) KpUMIHAJIbHI MPaBONOPYIIEHHS 31 CHEI[laIbHUM CY0'€KTOM, 00'€KTUBHY
CTOPOHY SIKMX Y CHIBY4YacTi HE MOXK€ BHKOHATH 0c00a, sSika HE HaJllJieHA O3HAKaMU
CIELIAIBHOTO CY0'€KTa;

2) KPUMIHAJIbHI ~MPABONOPYIICHHS 31 CHEHIAIbHUM CYO'€KTOM, yCHO
00'€KTUBHY CTOPOHY SIKMX Yy CIIBY4YacTl MO)X€ BMKOHATH 0co0a, sKa He HaJijieHa
O3HaKaMu, BKazaHuMHU y aucrnosuilii ctatrti Ocobauoi yactuau KK Ykpainu;

3) KpUMIHAJIbHI TIPABOMOPYIICHHS 31 CHeliaJbHUM CyO'€KTOM, JIUIIIE
YacTUHY OO0'€KTHBHOI CTOPOHHU SKHUX MOXKE€ BUKOHATH Yy CIIIBYy4acTi ocola, sKa He
HaJlJleHa O3HaKaMM, BKazaHUMHU Yy paucnosuili crtatti OcobmmBoi uvactuau KK
Ykpainu.

3a CIUIbBHUMH pUCaMU Cepell KPUMIHAIBHUX MPABOMOPYILIEHb 31 CHEliaIbHUM
Cy0'eKTOM mepuIoi rpynu BUSBIICHO JBI MATPYIH: KPUMIHAIBHI IPABOMOPYIICHHS 31
CHeIliaIbHUM CKJIaJIoM, TOOTO Taki KpUMIHAJIbHI MPABOMOPYIICHHS, Y SKHX
cy0’ekToM € oco0a, 1[0 HajAlIeHa MPaBOBHUM CTaTycOM, OTPHUMaHUM BHACIIJIOK
MIPOXOJI>KEHHS BIJAMOBIAHOI MPAaBOBOI MPOIEAYPH, KPUMIHATLHO-TIPOTUIIPABHE JIISTHHSI
AKO1 TOB'A3aHE 3 TIOKJIAJICHUMU Ha Hei O00OB's3kaMu, 1 B pe3yJbTaTi HHOTO
3aMoIII0ETHCS a00 MOKe OyTH 3amojisiHa 1CTOTHA IIKOJAa CYCIUIBHUM BIJIHOCHHAM,
yYacCHHKaMU SIKHX € BKa3aHI o0cOoOHW, Ta KpPUMIHAJIbHI MPABOMOPYIICHHS 31
cremiajJbHuM  Cy0'eKTOM, OO'€KTHBHa CTOpOHa SKMX CcQOpMyJbOBaHa, SK
HEBUKOHAHHS YU HEHAJIEKHE BUKOHAHHA OCOOMCTHX OOOB'SI3KIB 0coOH, SIKI HE
IpUTaMaHHI HIMPOKOMY KOJYy CYO'€KTIiB, 1 Taki OOOB'SI3KM HEMOXJIMBO JI€JIETYBATU
iHIIA oco6l. Bkazano, mo y miii rpymi ocoba, ska He HaAUIeHa O3HaKaMu
CHeLIaIbHOTO Cy0'€KTa, MOKE€ BHMKOHATH JIMIIE MISTHHS, SIKI [pUTaMaHHI

opraHizaTopy, Ii0yproBady Ta TOCOOHHKY.



BusiBieno ocoOauBOCTI KPUMIHATBHO-TIPABOBOI OIIHKU JISIHb CITIBYYaCHUKIB y
TaKUX MIArpyHax KPpUMIiHAIBHUX MPABOMOPYIIECHD 31 CHEI[IaIbHUM CY0'€KTOM ApYroi
rPynu: y KpPUMIHAJIBHUX TMPABOMOPYIICHHSAX 31 CHeIliaJbHUM CyO0'eKTOM, SKi
YTBOPWJINCA Y pe3ynbTati audepeHiiamii ckiaaiB KpuMiHAIbHUX MPaBOMOPYIICHD 32
Cy0'eKTOM; Y KpHMIHAJbHHUX IIPABOIOPYIICHHSIX 31 CIEMialbHUM CYO'€KTOM, sIKi
YTBOPWJIMCSL y pe3yiabTari audepeHiiaiii, 30kpema, 3a cy0'eKToM, ajie MICTIThCS B
iHmmx  Po3gimax Oco6mmBoi wactmam KK Vkpainm, HIX 3aragpHa HOpMa; ¥
KPUMIHAJIbHUX TPaBOMOPYIICHHSIX 31 CIEUIaIbHUM CYO'€KTOM, SIKI YTBOPIOIOTH
«mapw» 1 BUYEPHYIOTh  YCIX  MOXIIMBHX  CYO'€KTIB; Yy  KpUMIHAJIBHHUX
NPaBOMOPYIICHHSX, Y SKHAX O3HaKd CHEHIaJbHOTO cyO'ekta chopmyboBaHi
HEraTUBHUM CIIOCOOOM.

Tak, KpUMIHAJIBHO-TIPABOBA OIIIHKA [iSiHb CIIBYYaCHUKIB KPUMIHAIbHUX
MPaBOMOPYIIEHb 31 CHEHIabHUM CYO'€KTOM TMepIIoi MArpynd APYroi rpynu
perymoeTbess HopMmoro 4.3 c¢r.29 KK VYkpainu. Bukonaselb, CIiBBUKOHaBEllb,
opraHizaTop, MiI0yproBau 4YM MOCOOHUWK, SIKI HaJUICHI O3HaKaMHu CHEIlaJbHOIO
cy0'ekTa, HECYTh KpHMIHAJIbHY BIAMOBINANBHICTh 32 BYMHEHHS KPUMIHAJIBHOTO
MPaBOMOPYIICHHS 13  KBali(iKOBAaHUM,  OCOOJMBO  KBali(iKOBAHUM YU
MIPUBUICHOBAaHUM CKJIAJIOM, CITIByYaCHUKH, 1110 HE HAJIIJICHI BIAMOBIIHUMHU O3HAKaMH,
— 32 BUMHEHHS KPUMIHAJIBLHOTO MPABOIMOPYIIEHHS 3 OCHOBHUM CKJIAJOM, SKIIO Y
BUYMHEHOMY  BIACYTHI  IHIII  O3HAKW, SKI  KBali(IKylOTh  KpUMIHAJIbHE
IIPABOIOPYIIECHHS.

Jns  HanexkHoi  kBamidikaiii  JiSHb  CHIBYYaCHHUKIB  KPUMIHAJIBHUX
MPaBOMOPYILIEHb 31 CHEIabHUM CYO'€KTOM JApyroi MIArpynd JAPYroi rpynm,
BBakaemo, 1o BepxoBHomy Cyay mnoTpiOHO chOpMyIIOBaTH MO3ULII0 TaKOTO
3MICTY: TIpM KOHKYpPEHIlli 3arajibHOI Ta CIeliaJlbHOI HOPMH, OCTaHHS 3 SIKHX
chopMybOBaHA SIK KpPUMIHAJIBHE MPABOTOPYIICHHS 31 CHEIIaJbHUM CYO'€KTOM,
CHIBYYaCHUKMA KPUMIHAJIIBHOTO TIPABOMOPYIICHHS, $KI HE HAAUICHI O3HaKaMu
CIeIIAJIbBHOTO Cy0'€KTa, HECYTh KPHUMIHAJIBHY BIJAMOBIJAIBHICTh 34 CHIBYYacTh Y

BUYMHEHHI KPUMIHAJIBHOTO MPABOMOPYIICHHS, SIKE MeperdadueHe 3araibHOI0 HOPMOIO.



3a BIACYTHOCTI TaKOro MPUIUCY KBali(iKyeMO Tak: MISHHA OCOOM, sKa He
HaJlJIeHa O3HAaKaMH CIeliaJbHOro Ccy0'ekTa, 1 BHUKOHYE YCIO (YacTUHY)
00'eKTUBHY(-01) CTOPOHY(-U) KPHUMIHAJIBHOTO MPABOMOPYIIECHHS 31 CHEIllaJbHUM
Cy0'eKTOM y CiBy4acTi 3a HOPMOIO, siKa nepeadavdae KpUuMiHajdbHE MPaBONOPYIICHHS
13 3araJIbHUM Cy0'€KTOM; BUKOHABIIA (CITIBBUKOHABIIS), KWW HAJIJICHUM O3HAKaMH,
BKa3zaHUMHM y aucniosulii crarti Ocobnuoi yactuau KK Ykpainu, — 3a Hopmoto, sika
nependavae  KpUMiHAJIbHE  MPABONOPYIIEHHS 13  CHEIalbHUM  CyO'€KTOM;
opraHizaTop, miaoyproBad Ta MOCOOHUK MIIATal0Th KpUMIHAIBHIM BiJIIMOBITAIBHOCTI
3a BiAMOBIAHOIO YacThHOW cT. 27 KK VYkpainu 1 Ti€to ctarTeto (4aCTUHOIO CTaTTl),
sKa nependavyae KpUMiHaJIbHE MPABONOPYIIEHHS 31 CIIEHIAIbHUM Cy0'€KTOM.

Y KpuUMIHQJIBHHMX MPaBOMOPYIICHHSIX 31 CHEIIaJbHUM CY0'€KTOM TpeThol
HIACPYNHU APYroi rpynM, BUKOHABEIh (CIIBBUKOHABEIb) Oy/I€ HECTH KPUMIHAIbHY
BIJIMOBIJIAJIBHICTG 32  BYMHEHHS TOTO  KPUMIHAJIBHOTO  IMPaBONOPYIICHHS,
creriajJbHuM Ccy0'eKTOM sikoro BiH €. OpranizaTop, Mmig0yproBad 4d MOCOOHUK Hece
KPUMIHAJIbHY BIJAMOBIJAIBHICTh 32 T€ KPUMIHAJIBHE MPABONOPYIICHHS, Y BUMHEHHI
AKOT0 OpaB y4acTh.

VY KpuMiHaIbHUX MPABOMOPYUIEHHSAX 31 CHELlaJbHUM CYO'€KTOM YeTBEpTOi
MIATPYIH APYroi rpymu, ocoda, sika He HaJlJIeHa O3HAKaMHM CIICIiajIbHOTO Cy0'eKTa,
HE MOXX€ HECTH KPUMIHAIBHY BiMOBIIATBHICTh 32 BUKOHABCTBO UM CITIBBUKOHABCTBO
TAKOr0 KPUMIHAJIBLHOTO MPaBOMOPYIICHHS, OCKUIBKM 11 JISHHS JJI1 Takoi 0coOM €
no3BoiieHuMHU. OnHak, (QyHKIT opra”izaropa, mig0yproBadya Ta TOCOOHMKA Taka
oco0a MOXK€ BUKOHYBAaTH 1 HECTMME KPHUMIHAJIbHY BiJMOBIIAJIBHICTh 32 BIAMOBIIHI
TSTHHSL.

CtBepaKeHO, IO Y KPUMIHAIBHUX MPABOMOPYIIEHHAX 31 CHEMiaIbHUM
Cy0'eKTOM TPeThOI IPyNHU, TOOTO Y KpUMIHAJIBHUX MPABOMOPYIIEHHSX 13 CKJIaICHUM
CKJIAZIOM, K1 00'€THYIOTh KpUMIHAJIBHE MPABOMOPYIICHHS 31 CICIIAIBHIUM CKJIaJ0M
Ta KpUMIHAJIbHE MPABOIMOPYIICHHS, Yy AKOMY CYO'€KT 3arajbHHii, CIIBBUKOHABIIEM,
OpraHizaTopom, Mi0yproBaueM 4yu MOCOOHMKOM MOKe OyTH oco0a, sika He HaJlJieHa
O3HaKaMu, BKazaHuMmu y aucnosuiii crarri OcobnuBoi yactunun KK VYkpaiau. s

YHUKHEHHSI ~ CYNEpEeYyHOCTe  II0J0  KPUMIHAJIBHO-IPABOBOI  OLIHKK  [ISHb



CHIBBUKOHABL MIATPUMaHO mo3ulito moao gonoBHeHHs KK Ykpainu nonosxeHHsIM
IpO CHIBBUKOHABIS SIK OCOOHM, sSKa BUKOHYE€ YacTHMHY OO'€KTHBHOI CTOPOHHU
KPUMIHAJIBHOTO MTPaBOMOPYILICHHS.

Y TperhoMy po3aili poOOTH BCTAHOBJIEHI OCOOJMBOCTI CHIByYacTi Yy
KpUMIHAJLHOMY ITPaBOIOPYIICHHI 31 CHEIIaIbHUM CYy0'€KTOM 3 ypaXyBaHHSIM (GopM
CIIBYYacTi Ta MpaBuia il KpUMiHAIBHO-TIPABOBO1 OITIHKH.

30kpema, BKa3zaHo, 10 YYaCHUKAMH TPYMH 0Ci0 Ta TPyIy 0Ci0 3a MONepeTHbOI0
3MOBOIO SIK MPOCTOi (OpMH CHIBYyYacTi Y KPUMIHAJIBHHUX MPABOMOPYIICHHSIX 31
creniajJbHUM Cy0'€KTOM, 00'€KTUBHY CTOPOHY SIKUX Y CIIBY4YacTi HE MO>KE€ BUKOHATU
ocoba, sika HEe HaJAUIEHAa O3HAKaMHU CIEHIAIbHOTO CyO0'€eKTa, a TakoX y HIArpyImi
KpUMIHAIbHUX  NPaBONOPYIIEHb, O3HAaKM  CHEIIaJIbBHOTO  CyO'ekTa  SKHX
chopMyJIbOBaHI HEraTUBHUM CIIOCOOOM, MOXYTh OyTH JIMIlIE OCOOHU, SIKI HaJIJIEHI
O3HAaKaMH, BKazaHMMH y naucnosuiii ctarti OcobnuBoi yactuau KK Vikpainum. ¥V
KPUMIHAJIbHUX TPABOIMOPYIIECHHSAX 31 CHEIabHUM CY0'€KTOM, YCIO 00'€KTUBHY
CTOPOHY fKHUX Y CIIBYYacTl MOXE BUKOHAaTH 0co0a, sfKa HE HaJAUIeHa O3HAKaMu
creriajgbHOro cy0'exTa (3a BUHSITKOM MiJATPYIH BKa3aHOI BUIIE), Ta Y KPUMIHAIbHUX
MPaBOMOPYIICHHSX 31 CIEUIAIbHUM Cy0'€KTOM, JIMIIE YACTUHY 00'€KTMBHOI CTOPOHU
SAKUX MOE BUKOHATH y CIIBYydYacTi 0co0a, sika He HaJliJieHAa O3HaKaMU, BKa3aHUMU Y
nucno3uilii cratti OcobnuBoi yactuau KK VYkpainum, mist koHctartaiii i1CHyBaHHS
rpynu ocid Ta rpynu ocid 3a monepeaHbO 3MOBOIO SIK MPOCTOi (OpMH CHIBYyYACTI
MOXJIMBAa HAsBHICTh JIMIIE OJHOTO BHUKOHABIA (CITIBBUKOHABIIS), KWW HaJIIJICHUHA
O3HAaKaMM clelialbHOro cyo0'ekrta. Harosomieno, mo s CTBEpIKYBaHHS MPO
BUYMHEHHS KPUMIHAJIBHOIO MPABONOPYIICHHS 31 CIIEHIAIbHUM CY0'€KTOM IpyIoro 0Ci0
3a TIOMEPEIHHOI0 3MOBOIO SK CKJIAJHOIO (POPMOIO CHIBYYacTi, OpraHi30BaHOIO
IPYIIOI0 Ta 3J0YMHHOK OpraHizaifi€lo AOCTaTHHO JIUIIE OJHOTO YYaCHHKA, SKUM
HAJUIGHUN O3HaKaMH CIelialbHOro cyO'ekra. [HINI y4yacHHUKHM MOXYTbh OYyTH HE
HaJJICH] O3HAaKaMU CIeIialIbHOTO Cy0'eKTa.

Takox MosCHEHA MOXKJIMBICTh KPUMIHAIBHO-TIPABOBO1 OINIHKHU JisSiHb YYaCHUKIB
SK TIPOCTUX, TaK 1 CKIAAHMX (OpPM CHIBYy4YacCTi 3a PI3HUMHU CTATTAMU (HaCTUHAMH)

crateii Oco6nuBoi yactuan KK VYkpainu 3anexHo BiJ TOro, 4yd HajijaeHa ocoba



O3HaKaMHU CHEIaJIbHOTO CyO'e€kTa, y BIAMOBIAHUX MIATPyHax KpUMIHATBHHUX
MPABOIOPYIIEHbD 31 CIELiaIbHIUM CYO'€KTOM.

3ayBaskeHO Tpo HeoOxiAHICTh BHeceHHs 3MiH 10 cT. 30 KK Vkpainu, ski 6
JI03BOJISLTN 3/1MCHIOBATH TMOCWJIAHHS Ha BiAMoBiAHY dactuHy cT. 27 KK Ykpainu y
BUMAJIKY BUMHEHHS KPUMIHAIBHOTO MPaBOMOPYIICHHS OPraHi30BaHOIO I'PYIOI0 YU
3JIOYMHHOIO OpraHi3alli€l0, OCKUIBKM Y KPUMIHAIBHUX IPaBOIMOPYIICHHIX 31
CHeliaIbHUM CyO'€KTOM, BYMHEHHX OPTaHi30BaHOIO TPYMOK YH 3JI0YMHHOIO
oprasizalli€ro, BU3HaHHS YCiX 0Ci0, He3aJIeKHO B1J TOTO, UM HAJ1JIeHI BOHM O3HaKaMHU
CIELIAIBHOTO CYO'€KTa, BUKOHABI[IMU TaKOTO MPaBOMOPYIICHHS 3HIBEIHOBYE HE
TIJIBKH POJIb LIUX CIIBYYACHUKIB, aJie il O3HAKHU CIELIAIbHOTO Cy0'eKTa.

[IpaBuna kpuUMiHAJIBHO-TIPABOBOI KBamidikalli CHIBy4acTi y KPUMIHAIBHOMY
MPaBOIOPYILICHH] 31 CHELIAIbHUM CY0'€KTOM C(hOpMYJIbOBAHO [IJIsi TOJICTIICHHS
3MIACHEHHS] Takol AISUIBHOCTI. AJKE 0c001, sika 3A1MCHIOE KPUMIHAIBHO-TIPABOBY
OILIIHKY, HEOOXiAHO Oy/e BIAHECTH BYMHEHE KPUMIHAJIbHE MPABOMOPYIICHHS 10
BIJIMOBIJTHOT TPYNHM KPUMIHAJIBHUX MPABOMNOPYUIEHb 31 CHELiadbHUM CYO'€KTOM,
BUOpaTH MIATPYIY 1 BIATaK BIAHANTH MOTPIOHI MpaBHIIa.

Knwouosi  cnosa:  cmiBy4yacTh,  cHEIllaibHUIl ~ CyO'€KT,  KpUMIHAJbHI
MPABOMOPYIICHHS. 31 CHEMIAIbHUM CYO'€KTOM, KpUMIHAJIBHUN 3aKoH, ¢opMu

CIIBYYAacTi, BUJI CIIIByYaCHUKA, KpUMIHAJIBHO-TIPABOBA KBaTi(iKarlis.



SUMMARY

Fedorovych N. A. Complicity in a criminal offense with a special subject in the
criminal law of Ukraine. — Qualifying scientific work on the manuscript rights.

The dissertation on competition of a scientific degree of Doctor of Philosophy in
specialty 081 — Law. — lIvan Franko National University of Lviv, Lviv, 2022.

The thesis is the first systematic and complex monographic study of complicity
in a criminal offense with a special subject. The dissertation studies the doctrinal
provisions on the problems of complicity in a criminal offense with a special subject,
improved the definition of complicity in a criminal offense with a special subject,
traced the formation and development of criminal law regulation of complicity in a
criminal offense with a special subject in legal act that were in force on Ukrainian
lands, the general experience of foreign states in enshrining in their criminal laws the
provisions governing complicity in a criminal offense with a special subject. In the
objects of division of criminal offenses with special and subjective groups and under
their groups, taking into account which features of criminal legal activity of the
executor (co-perpetrator), organizer, instigator and accomplice in a criminal offense
with a special subject in the rules also the peculiarities of complicity in criminal
offenses with a special subject committed by group persons, group persons by prior
conspiracy, organized by a group and a criminal organization are indicated, and the
relevant rules of criminal law assessment of these accomplices are developed.

Chapter one describes the methodology of analysis of complicity in a criminal
offense with a special subject, focuses on historical, foreign and international
regulation of complicity in a criminal offense with a special subject. The definition of
the concept of complicity in a criminal offense with a special subject is also derived
and the initial positions on certain controversial issues of complicity, on which the
dissertation is based, are outlined. Complicity problems of the research in a criminal
offense with a special subject in the criminal law doctrine are described.

It is noted that the main problem of complicity in a criminal offense with a

special subject is the ability to perform a person who is not endowed with the features



specified in the disposition of the Special Part of the Criminal Code of Ukraine, all
(part) the objective side of the criminal offense with a special subject. It was stated
that many scholars have studied this problem as a question of what kind of
accomplice in a criminal offense with a special subject can be considered such a
person. However, there is no unanimous position on solving this problem. It is noted
that the peculiarities of complicity in a criminal offense with a special subject, taking
into account the forms of complicity have not been studied.

The paper points out that the normative regulation of complicity in a criminal
offense with a special subject has developed inconsistently due to the fact that
Ukrainian lands were part of different states, whose legislation was at different stages
of development. It is noted that, starting from the middle of the 16th century, it is
possible to trace the normative regulation of complicity in a criminal offense with a
special subject, as there are rules on criminal liability of accomplices in a criminal
offense with a special subject. It is established that only in the twentieth century.
Legislators have formulated general provisions that partially regulate complicity in a
criminal offense with a special subject, namely: a rule stating that the characteristics
of a person are incriminated to those accomplices in whom they are present (similar
to the norm set out in Art. 3 of Article 29 of the Criminal Code of Ukraine), and the
norm on the qualification of acts of accomplices of a military criminal offense
(identical to the norm enshrined in Part 3 of Article 401 of the Criminal Code of
Ukraine).

Foreign experience shows that there are various possibilities to regulate
complicity in criminal offenses with a special entity, but not all of them are suitable
for borrowing, because the transfer of some of them to the Criminal Code of Ukraine
will require changing the entire institution of complicity in criminal offenses. This is
not the case. Attention is paid to the following two ways of regulating complicity in
criminal offenses: expanding the concept of the perpetrator and formulating rules on
complicity in criminal offenses with a special entity, taking into account the diversity

of such offenses.



Taking into account the definition of complicity in a criminal offense, a special
subject of a criminal offense, a criminal offense with a special subject, the definition
of complicity in a criminal offense with a special subject is formulated. It is
determined that this is an intentional joint participation of several subjects of a
criminal offense, at least one of which is endowed with the sign of a special subject,
which is reflected in the relevant disposition of the article or part of the Special Part
of the Criminal Code Ukraine or which follows from the formulation of other features
of the composition of this criminal offense, in the commission of a deliberate socially
dangerous criminal offense (action or omission).

Chapter two of the dissertation research is devoted to the peculiarities of
complicity in a criminal offense with a special subject, taking into account the type of
accomplice. Positions on criminal-legal assessment of actions of the executor (co-
perpetrator), organizer, instigator and accomplice, which are not endowed with the
features specified in the disposition of the article of the Special Part of the Criminal
Code of Ukraine, are also analyzed. The assertion that a person who is not endowed
with the characteristics of a special subject may be a co-perpetrator, organizer,
instigator and accomplice in a criminal offense with a special subject.

According to the criterion of the possibility of actual execution by a person who
is not endowed with the characteristics of a special subject, in complicity of the
objective side of the criminal offense with a special subject, there are three groups of
criminal offenses with a special subject:

1) criminal offenses with a special subject, the objective side of which in
complicity cannot be performed by a person who is not endowed with the
characteristics of a special subject;

2) criminal offenses with a special subject, all the objective side of which in
complicity may be committed by a person who is not endowed with the features
specified in the disposition of the article of the Special Part of the Criminal Code of
Ukraine;

3) criminal offenses with a special subject, part of the objective side of which

may be committed in complicity by a person who is not endowed with the features



specified in the disposition of the article of the Special Part of the Criminal Code of
Ukraine.

According to common features, among criminal offenses with a special subject
of the first group, two subgroups were identified: criminal offenses with a special
composition, i.e. such criminal offenses in which the subject is a person endowed
with legal status obtained through multi-stage legal proceedings, criminal whose
illegal act is related to its obligations, and as a result of it causes or may cause
significant damage to public relations, the participants of which are these persons,
and criminal offenses with a special entity, the objective side of which is formulated,
as non-performance or improper performance of personal responsibilities of an
individual that are not inherent in a wide range of subjects, and such responsibilities
cannot be delegated to another person. It is stated that in this group a person who is
not endowed with the characteristics of a special subject can perform only actions
that are inherent in the organizer, instigator and accomplice.

Peculiarities of criminal-legal assessment of accomplices' actions in the
following subgroups of criminal offenses with a special subject of the second group
are revealed: in criminal offenses with a special subject, which were formed as a
result of differentiation of criminal offenses by subject; in criminal offenses with a
special subject, which were formed as a result of differentiation, in particular, by
subject, but are contained in other Sections of the Special Part of the Criminal Code
of Ukraine than the general rule; in criminal offenses with a special subject, which
form "pairs" and exhaust all possible subjects; in criminal offenses in which the
characteristics of a special subject are formulated in a negative way.

Thus, the criminal-legal assessment of the actions of accomplices of criminal
offenses with a special subject of the first subgroup of the second group is regulated
by the norm of Part 3 of Art. 29 of the Criminal Code of Ukraine. Executor, co-
perpetrator, organizer, instigator or accomplice, who are endowed with the
characteristics of a special subject, are criminally liable for committing a criminal

offense with a qualified, especially qualified or privileged staff, accomplices who are



not endowed with the relevant characteristics — for committing a criminal offense, if
the perpetrator does not have other signs that qualify a criminal offense.

In order to properly qualify the actions of accomplices of criminal offenses with
a special subject of the second subgroup of the second group, we believe that the
Supreme Court should formulate a position of the following content: in competition
of general and special rules, the latter of which is formulated as a criminal offense
offenses that are not endowed with the characteristics of a special subject, are
criminally liable for complicity in the commission of a criminal offense, which is
provided by the general rule.

In the absence of such a prescription, we classify as follows: the actions of a
person who is not endowed with the characteristics of a special entity and performs
all (part) the objective side of a criminal offense with a special entity in complicity
with the rule; the executor (co-executor), who is endowed with the features specified
in the disposition of the article of the Special Part of the Criminal Code of Ukraine —
according to the norm, which provides for a criminal offense with a special subject;
the organizer, instigator and accomplice are subject to criminal liability under the
relevant part of Art. 27 of the Criminal Code of Ukraine and the article (part of the
article), which provides for a criminal offense with a special subject.

In criminal offenses with a special subject of the third subgroup of the second
group, the perpetrator (co-perpetrator) will be criminally liable for the commission of
the criminal offense of which he is a special subject. The organizer, instigator or
accomplice is criminally liable for the criminal offense in which he participated.

In criminal offenses with a special subject of the fourth subgroup of the second
group, a person who is not endowed with the characteristics of a special subject may
not be criminally liable for the commission or co-execution of such a criminal
offense, as such acts are permitted for such a person. However, such a person may
perform the functions of organizer, instigator and accomplice and will be criminally
liable for the relevant acts.

It is alleged that in criminal offenses with a special subject of the third group,

I.e. in criminal offenses with a compound composition, which combine a criminal



offense with a special composition and a criminal offense in which the subject is
common, co-perpetrator, organizer, instigator or accomplice to be a person who is not
endowed with the features specified in the disposition of the article of the Special
Part of the Criminal Code of Ukraine. In order to avoid contradictions regarding the
criminal-legal assessment of the co-perpetrator's actions, the position on
supplementing the Criminal Code of Ukraine with provisions on the co-perpetrator as
a person who performs part of the objective side of the criminal offense was
supported.

Chapter three of the work the peculiarities of complicity in a criminal offense
with a special subject are established, taking into account the forms of complicity and
the rules of its criminal-legal assessment.

In particular, it is stated that members of a group of persons and a group of
persons by prior conspiracy as a simple form of complicity in criminal offenses with
a special entity, the objective side of which in complicity can not perform a person
not endowed with special in the subgroup of criminal offenses, the characteristics of
the special subject of which are formulated in a negative way, can be only persons
who are endowed with the characteristics specified in the disposition of the article of
the Special Part of the Criminal Code of Ukraine. In criminal offenses with a special
subject, the whole objective side of which may be committed in complicity by a
person who is not endowed with the characteristics of a special subject (except for the
subgroup mentioned above), and in criminal offenses with a special subject, part of
which can be performed in complicity by a person who is not endowed with the
features specified in the disposition of the article of the Special Part of the Criminal
Code of Ukraine, to establish the existence of a group of persons and a group of
persons by prior agreement as a simple form of complicity may have only one
performer special subject. It is emphasized that a group of persons by prior
conspiracy as a complex form of complicity, organized by a group and a criminal
organization, only one participant endowed with the characteristics of a special

subject is sufficient to allege the commission of a criminal offense with a special



subject. Other participants may not be endowed with the characteristics of a special
subject.

The study aimed to identify the criminal-legal actions assessment possibility in
both simple and complex forms of complicity dermined by The Criminal Code of
Ukraine Special Part depending on whether an individual is endowed with the
characteristics of a special subject in the relevant subgroups of criminal offenses
project.

It is noted that it is necessary to amend Art. 30 of the Criminal Code of Ukraine,
which would allow reference to the relevant part of Art. 27 of the Criminal Code of
Ukraine in case of a criminal offense by an organized group or criminal organization,
because in criminal offenses with a special subject committed by an organized group
or criminal organization, recognition of all persons, regardless of whether they are
endowed with special entities the offense eliminates not only the role of these
accomplices, but also the characteristics of a special subject.

The rules of criminal-legal qualification of complicity in a criminal offense with
a special subject are formulated to facilitate the implementation of such activities.
After all, a person who carries out a criminal law assessment will need to assign the
committed criminal offense to the appropriate group of criminal offenses with a
special entity, select a subgroup and thus find the necessary rules.

Key words: complicity, special subject, criminal offenses with a special subject,

criminal law, forms of complicity, type of accomplice, criminal law qualification.
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