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Tapacenko X.FO. Oxopona mpaB IHTEIEKTyalbHOI BJIAcHOCTI y cdepi
OyniBHunTBa. — KBamigikariiina HaykoBa mpars Ha mpaBax pyKoOIUCY.

Huceprariist Ha 3100yTTS HAYKOBOTO CTYIEHS AokTopa dimocodii B ramysi
npaBa 3a crnemianbHicTio 081 — IIpaBo. JIbBIBChbKHMI HAI[IOHATBLHUM YHIBEPCUTET IMEHI
IBana ®panka, JIpBiB, 2022.

AKTyalbpHICTh TEMH JOCTIDKEHHS 3yMOBJIEHa THM, II0 Yy CBITJII HOBHUX
BUKIIMKIB Cy4aCHOCTI Ta MOTPed YKpaiHChKOTO CYCHIIbCTBA y BIAOYZOBI KHTIOBHX
KBapTaliB, aJIMIHICTpAaTUBHUX OYJIBEJb IHIIUX 00’ €KTIB 1HOPACTPYKTYPH, K1 OyiIu
3HMILEHI YM TIOLIKO/DKEHI BHACIIJOK BOEHHHUX [1d, PO3MOYATUX POCIHCHKUM
arpecopoM, cdepa OyaiBHHUIITBa HaOyAe SKICHO Ta KUIBKO HOBUX OOEpTIB.
Oco6suBOCTI OYIIBHUIITBA SIK c(pepH, IO CTOCYETHCS HE JIUIIE MUTAHHS 3aJ0BOJICHHS
€CTeTUYHUX YM KYJIbTYPHHUX MOTPeO CyCHUIbCTBA, a, TEepII 3a Bce, MOTped y Oe3mnelri
Ta HAJIHHOCTI, 3yMOBIIIOIOTh CHENHU(IKy CTBOPEHHS, BUKOPUCTaHHS Ta MPaBOBOI
OXOPOHHU PE3YJIbTATIB IHTEJIEKTYAJIbHOI Ta TBOPYOI JISJIBHOCTI JIFOJWHHU, KOHKPETHI
YMOBHM peajizaiii ¢cBoOOJM TBOPYOCTI Ta OCOOJIMBUHM MPAaBOBHUM CTaTyc CyO’ €KTIB,
HAJUICHUX MaWHOBHUMHM Ta OCOOMCTUMH HEMaWHOBMMH TIpaBaMH 1HTEJIEKTyalbHOI
BJIACHOCTI.

B mpoueci OyniBenbHOT [ISJIBHOCTI CTBOPIOIOTHCS  HAMpPI3HOMAHITHIIII
pe3yibTaTH IHTENEKTyaldbHOi (TBOpPYOi) MISUTBHOCTI: TPOEKTHA JOKyMEHTAIlis,
nporpamMHe 3a0e3NeueHHs MPOEKTYBaHHS OYJIBHUIITBA (OKpEMHUX HOro eramiB),
nu3aiiHepcbke 0(hOpPMIICHHS 1HTEp €py, eKCTep’ €py, JaHAMAPTHUIN H3aiiH, cucTeMa
PO3YMHOro OYJIWMHKY TOIO. BiACYTHICTh HaJIe)KHOTO TMPABOBOTO pEryJIFOBaHHS,
KOJII31i MIXK MPaBOBUMU HOPMAaMH, a BIJTaK, 3yMOBJIEHAa HUMHU HEOJIHAKOBa CyJ0Ba
MpakTHUKa Yy BHUPIMICHHI CHOPIB MIOJAO 3aXUCTy NIpaB CyO0’ €KTIB 1HTENIEKTYyaJbHOI
BJIACHOCTI Y cdepi OyAiBHUIITBA, 0€3MOCEPEIHRO BKa3yIOTh Ha HEOOX1THICTh MOIIYKY
NUISIX1B BUPIIICHHS ICHYIOUHX MTPOOJIEM Ta aKTyalIbHICTh 00OPaHOi TEMHU.

Po3nin 1: «3aranbHOTEOpPETHUYHI MOJIOKEHHS MPaBOBOi OXOPOHU OO’ €KTIB
mpaBa I1HTEJIEKTYaJIbHOI BJIACHOCTI y cdepi OyAIBHUIITBA» CKIATAETHCA 13 TPHOX
MIIPO3AUIB Ta TPUCBIUYCHUN JOCIIDKEHHIO KOHIENTYalbHUX 3acajy CBOOOIU

TBOPUOCTI y OyAIBHULTBI, TE€HE3UCy MPABOBOIO PEryJIOBaHHSA  BIJHOCHH



IHTEJIEKTYaJIbHOT BIAaCHOCTI y cdepi OyIBHUIITBA Ta BUSHAYCHHIO MOHSTTS Ta BU/IIB
pE3yJIbTaTIB IHTENEKTYaIbHOI (TBOPUOI) AISIIBHOCTI y cepl Oy IBHUIITBA.

ABTOpKa MPOMOHYE PO3MEKOBYBATH 3arajibHOCOIIalbHI Ta Taly3eBl MExXl
peanizanii mpaBa Ha CBOOOJy TBOPYOCTi, Ja€ BU3HAYECHHS IMX MOHATh. ABTOpKa
TaKOXX PO3MEKOBYE TOHATTS «PE3yJNbTAaTH I1HTENEKTyalbHO! AISUNIBHOCTI y cdepi
OyIIBHUIITBA», «00’€KTH 1HTEJIEKTYallbHOI BJIACHOCTI y cdepi OyaiBHUIITBAY,
OKPECJIIOE CMIBBIAHOMICHHS MOHATh «00’€KT OYIBHUIITBA» Ta €00’ EKT apXiTEKTYPH».
OxpiM 11Or0, aBTOPKA JOBOJAUTH HEOOXIAHICTh HACKPI3HOTO 3aCTOCYBaHHS B 3aKOHI
Vkpainu «IIpo apxiTekTypHy MAiSUIBHICTH»  YHI(IKOBAHOTO TMOHSATTA  «TBIp
apXiTEKTypW» B KOHTEKCTI TPABOBOTO PETYIIIOBAHHS aBTOPCHKUX IPaB.

Pozmin  2: «IIpaBOBiAHOCMHM 1HTEJEKTyaJlbHOI BJIacHocTi y  cdepi
OYJIIBHUIITBAY CKIIAJIAE€THCS 3 YOTUPHOX MIAPO3JUIIB, B AKX UACTHCS MPO CyO’EKTIB,
00’€KTH Ta 3MICT NPaBOBIIHOCHH IHTEJIEKTYaIbHOI BIACHOCTI y cepi OyAiBHULITBA.
Taxox aBTOpKa 30cepeKye CBOIO yBary Ha po3IJIsiil MUTAHHS PO MEXI1 3/11HCHEHHS
MpaB IHTEJIEKTyaIbHO1 BIACHOCTI y cepi OyAIBHUIITBA.

JucepTranTka y 1IbOMY pO31Ul poOOTH apryMEHTOBYE, IO MPUIUHEHHS il
KBaTiiKalitHOTO CcepTUdikaTy € TMiJACTaBO0 Jisi OOMEKEHHS B peani3allii
cnenlaJbHuX mpaB (MpaBa Ha BHECEHHS 3MiH JO MPOEKTY, MpaBa Ha y4acTb B MOro
oAbl peanizamii Ta 1H.). Y TOW K€ Yac, MPUMUHEHHS [1i KBali(ikamiifHOro
ceprudikary He mo30aBisie apxiTekTopa (IHXKeHepa) WOTro KIACHUYHUX OCOOMCTHX
HEMalWHOBHUX T4 MAalHOBUX aBTOPCHKHUX IPAB.

JucepTanTKoro 3p00JIEHO BUCHOBOK, IO y pa3i 3allydeHHsI apXiTEKTOPOM JI0
CTBOPEHHSI TPOEKTHOI TOKYMEHTalli 1HIKMX (PaxiBIIB — apXiTEKTOPIB (1HXKEHEPIB), TO
MO’K€ BUHUKHYTH CMIBaBTOPCTBO HAa CTBOPEHI HUMHU 00’ €KTH aBTOPCHKOTO MpaBa, y
pas3i, SKIIO 3aJy4eHI OCOOM BHECYTh BJIACHUM TBOPUMH BHECOK Yy CTBOPIOBaHY
NPOEKTHY JOKyMEHTalito. Ko Haa po3poOJICHHSM MPOEKTHOI JTOKyMEHTaIli
MpaIfioe KOJIEKTUB aBTOPIB, 3 SKUX HE BCl MAOTh CTAaTyC apXITEKTOpPiB, ajié BOHU
Opanu y4acThb Yy CTBOPEHHI apXiTEKTYpHOT'O pilIEeHHs, Taki 0cOOM He HA0yBaTHUMYTb
cremiajJpbHuX TMpaB, nependadeHux 3akoHoM Ykpainu «IIpo apxiTexkTypHy
TISUTBHICTBY, ajie HaO0yBaTUMYTh KJIACHUYHUX MaWHOBUX Ta OCOOMCTUX HEMaWHOBHX

ABTOPCHKHUX MPaB SIK CMIBABTOPU TBOPY apXITEKTYpPH.



Y poOoTi aBTOPKOI BCTAHOBJIEHO HEOOXIAHICTh 3aKOHOJABYOTO 3aKPITUICHHS
BHU3HAUEHHS KOMEPILIMHOrO BUKOPUCTaHHS TBOPY, a BIATAaK — JOMOBHEHHS CT. |
3akony Ykpainu «IIpo aBTOpchKe mpaBo 1 CyMiXkHI MpaBay BiANOBITHOIO HOPMOIO.

Takox aBTOpKa MPOMOHYE MEXaHI3M CITIBBITHOIICHHS MpaB BJIACHUKA 00’ €KTa
apxiTEeKTypH Ta MpaB aBTOpa TBOPY apXITEKTypH, SIKUIM BTUICHUI B TaKOMYy 00’ €KTI y
pa3i BUpIIIEHHS TMHUTAHHS II0JI0 BHECEHHS 3MIH JO Takoro o0’€KkTy, HOro
PEKOHCTPYKIIT Yu pecTaBpallii.

Po3min 3: «[IpaBoBa 0XOpoHa OKpeMHX pe3yJbTaTiB I1HTEIEKTYyalIbHOI
TUSIIBHOCT1 Y cpepi OYIIBHUIITBAY CKIATAETHCA 13 TPHOX MIAPO3ALTIB, B IKUX aBTOpPKa
JOCJIIIKY€ OCOOJIMBOCTI MIPAaBOBOi OXOPOHM MPOEKTHOI JTOKYMEHTallli, IHTep €py Ta
excTep’epy 00’ekTa OyAIBHUIITBA, JAHAIAPTHOIO IU3aiiHy Ta CUCTEMHU PO3YMHOIO
OyJIMHKY.

JlucepTaHTKOO 3pOOJEHO BHUCHOBOK, IO AapXITEKTypHE PIIMICHHS CIJ
po3rasAaTi SIK 11€10, fKa aBTOPCHKMM IIpaBOM HE OXOpoOHseTbca. BogHouac,
apXITEKTypHE pIIIEHHS, SKOMY HaJaHO NEeBHY (opMmy, HaOyBae pPEXHUMY TBOPY
apXITEKTypHu a00 MaJIIOHKIB, KPECIEHb 1 CXEM, III0 CTOCYIOThCS apXITEKTYPH.

ABTOpKa OOIPYHTOBYE HEOOXIAHICTh BHECEHHsI 3MiH 10 4. 4 cT. 29 3akoHy
Vkpainn «IIpo apXiTeKTypHy HOisUIBHICTB», 3BaKar04M Ha TOM (akT, 10 rpymna
IIPOEKTAHTIB MOKE CKJIAJaTHCh HE JIUIIE 13 0Ci0, Kl MalOTh CTAaTyC apXITEKTOpa 4u
1HKEeHepa 13 BIAMOBIAHUM KBamiikariiHuM cepTtudikaTom, i 3a0e3neueHHs
MOKJIMBOCTI LIUX 0c10 Ha0yTH Ha PiBHI 13 apXITEKTOPOM aBTOPCHKUX IPaB.

JlucepraHTka JOBOAWTH, IO IPaBOBAa OXOpPOHA EKCTep’e€py Ta IHTEp €py
00’exkTy OyIIBHULITBA MOXE 3IMCHIOBAaTUCh B pPaMKax TaKUX 1HCTUTYTIB
IHTEJIEKTYaJIbHOI BJIACHOCTI, SIK: aBTOPChKE MPaBO (K OXOpOHA TBOPY apXITEKTYpHU:
caMoro 00’€KTy 4M IPOEKTHOI IOKYMEHTAIlli); MaTeHTHE MPaBo (K KOPUCHOI MOJIE,
IIPOMHUCJIOBOTO  3pa3ka); 3aco0u 1HAWBIAyadi3alli y4YaCHUKIB TOCMOJAPChKUX
BIJTHOCHUH (SIK TOPTOBEJIbHOI MApKH).

3aranoMm, Haykoea HOBU3HA OACPNKAHUX PE3yJIbTATIB MOJSATaE B TOMY, IO
BIIEpIIE HAa JMCEPTAI[iiHOMY PIBHI MPOBEACHO KOMIUIEKCHUA TEOPETUYHHUI aHami3
OXOpOHHM TIpaB IHTEJIEKTYaJlbHOI BJIACHOCTI y cdepl OyaiBHMUIITBA, BU3HAYEHO

NEPCHEKTUBH PO3BUTKY 3aKOHOJABCTBA y MLiil cdepi, a TaKOXK CHUCTEMATU30BAHO



HAyKOBI1 IMIJIXOJHW JIO IPAaBOBOi OXOPOHM PE3YJIbTaTIB 1HTEIECKTYaIbHOI JISJIBHOCTI Y
chepi OymiBHunTBa. OOIpyHTOBAaHO, MO0 OO0 ’€KTH OyAIBHUIITBA € PE3yIbTaTaMH
IHTEJIEKTYyaNbHOI (TBOPYOi) MISIBHOCTI JIIOJWHU 1 OTPUMYIOTH MPABOBY OXOPOHY SIK
00’€KTH aBTOPCHKOTO MpaBa — TBOPU aAPXITEKTYypU. 3BaXKAIOUM Ha KOMILJICKCHHM
xapakTep 00’ekTiB OyAiBHUIITBA, MpaBoBa OxopoHa acamy, iHTEp €py OymiBii,
JaHama@THOTO AW3aiHY, 1X YaCTHHM, TEXHIYHUX (TEXHOJOTIYHMX) YU €CTETHUYHMX
XapaKTePUCTHK 5K Pe3yJIbTaTiB IHTCICKTYaIbHOT AISJILHOCTI JIIOJIUHU 31HCHIOETHCS B
pamMKax: TMaTeHTHOTO TMpaBa, 3aco0iB I1HAMBIAyami3amii Y4YacCHHKIB LHBUIBHUX
BIJIHOCHH, TOBapiB 1 MOCIYT YM 00’ €KTIB 3 JIOKAJIHHOIO HOBHU3HOI. BapTo 3a3HauuTH,
110 Ha MIFCTaBl MPOBEICHOTO NOCIIKEHHS aBTOPKa, OKPIM 1HILIOTO:

- BCTAaHOBMJIa HAa OCHOBI aHaji3y YMHHOTO 3aKOHOJABCTBA, HAYKOBHX Ta
JOKTPUHAJIBHUX IT1JIXO0JIIB, 110 MPABOBUN PEXHUM MPOEKTHOI JIOKYMEHTAIlll SIK TBOPY
apXITEKTYpHU MNOLIUPIOETHCA HAa KPECIEHHS, MaJIOHKH, CXEMHU, €CKI3U Yy pasi, SAKIIO0
BOHU BIJINIOBIAAIOTh BUMOT'aM, BCTAHOBIICHUM JIEP>KaBHUMH Oy11BEJIbHUMU HOPMaMU
1 mpaBUJlaMM Ta CTBOPEHI BIAMOBIAHUM CyO’€KTOM (MiJ MOro KEpiBHUIITBOM) —
apXITEKTOpOM (1HXKEHEPOM, 10 Mae KBamipikauiiHui ceptudikar). B iHIIOMY paszi —
BOHU TIJJISTalOTh ABTOPCHKO-TIPABOBIN  OXOPOHI SIK TBOPU 0OpPa30TBOPHUOTO
MHUCTEIITBA: «MAJTIOHKH, KPECIEHHS 1 CXEMH, [0 CTOCYIOThCSI apXITEKTYpH», a BiJITaK
— 1X CTBOpEHHsSI HE MOXe OyTH IMiJICTABOIO ISl BUHUKHEHHS y aBTOpa JIOJaTKOBUX
npas, nepeadadeHnx 3akoHoM Ykpainu «IIpo apxiTeKTypHY TisSIbHICTDY.

- 3alpollOHyBajla BH3HATH NPOEKTHY JOKYMEHTAII0 1HTEIEKTyaIbHOIO
BJacHICTIO i1 po3poOnHuka (migpsiaauka). [lpu  1bomy, MaifHOBI  mpaBa
IHTEJIEKTyaJIbHOI BJIACHOCTI Ha MPOEKTHY AOKYMEHTAIII0 HajeXaThb ii pPO3POOHUKY
(MApAIHUKY) Ta 3aMOBHUKY CIUIBHO, SIKIIO IHILIE HE Mepea0dadeHo JOTOBOPOM MiX
HUMU. Y pa3l, SKIIO CTOPOHH B JOTOBOpl HE OOyMOBWIM (OpMH Ta CIOCOOU
BUKOPHCTAHHS TPOEKTHOI OKYMEHTallii, BBa)KAa€ThCS, IO BHUKOHABEIb HAaJaB
3aMOBHHUKY HEBUKIIOUHY JIIIEH31I0 HAa BUKOPUCTaHHS MPOEKTHOI JOKYMEHTAIIIi.
Bingrak, o061pyHTOBaHO HEOOXiHICTh BHECEHHS JOMOBHEHB 70 cT. 887 ILIK Ykpainu,
IO JO3BOJHTH OJHO3HAYHO BHUPIMIUTH MOXJIHMBICTh CTBOPEHHS IPOEKTHOI
JOKYMEHTAIlll He JIMIie sIK JAOKYMEHTa, 3a SIKUM 3[1HCHIOBATUMYThCS OyaiBeNbHI

poboTH, alne i K pe3ysbTaTy 1HTEIEKTYyaabHOI Ta TBOPYOI A1STIbHOCTI JIFOIUHH.



- aprymMeHTyBajia, IO NPUIUHEHHS i KBamdikaliiHOro ceptudikary
apxiTekTopa (IH)KEHepa) € MiJICTaBOI JJisi OOMEXKEHHS B peaiizailii CremiaibHIX
mpaB (IpaBa Ha BHECEHHs 3MiH /0 MPOEKTy, MpaBa Ha y4acTb B MOTO MOJAJIbIIINA
peanizanii Ta iH.). Y TOM e 4yac, MpUNUHEHHS i1 KBami(iKkaliiHoro ceptudikary He
mo30aBiisie apxiTekTopa (IHKeHepa) HOro KIACHYHUX OCOOWCTHX HEMAWHOBHX Ta
MalHOBUX aBTOPCHKUX IPAaB.

- JIoBeJa, IO OJJHOPA30BE BUKOPUCTAHHSA MPOEKTY TBOPY aAPXITEKTypH — i€
MOKJIUBICTH OJTHOPA30BO peajli3yBaTH (3BECTH B HATYPi) TaKy KUTbKICTh 00’ €KTIB, KA
nomnepeHb0 O0O0yMOBJIEHa Ta Y3rO/JKeHa CTOpOHAMU B JIOTOBOpI SIK crHoci0
BUKOPUCTAaHHA TBOPY a00 3M1MCHUTH BUKOPUCTAHHS MPOEKTY IHIIMMH CIOCOOaMu B
00cs31, 00yMOBJIEHOMY CTOpOHaMH B J0roBopi. OTke, B PO3YMIHH1 TPHUHIUITY
OJIHOPA30BOTO BUKOPHUCTAHHS TBOPY apXITEKTYpU «OJHOPA30BICTHY» BUKOPUCTAHHS
HE TOTOKHA 3BEJICHHIO JIUIIIE OJJHOTO 00’ €KTY 3a CTBOPEHUM MPOEKTOM.

- OepyuH 70 yBaru NMpakTUYHY MOKJIMBICTh HaJaHHS 3aMOBHUKOM (PaKTUYHO
TOTOBOT'O apXITEKTYPHOT'O pIIIEHHS 1 loro (GopManbHe OPOpMIIEHHS apXITEKTOPOM
0e3 BHECEHHsI BJIACHOTO TBOPYOI'O BHECKY, apryMEHTOBAaHO HEOOXI1JHICTh BHECEHHS
nomoBHeHb 110 cT. 31 3akony VYkpainu «[Ipo apxiTeKTypHY IiSTIBHICTB» IIOJO
MO>KITUBOCTI BCTAHOBJICHHS (DAKTy CIIBaBTOPCTBA 3aMOBHHKA Ta BUKOHABIISA MPOEKTY
Ha MiJCTaBl PilIEHHS CyqQy. Y pasi BCTaHOBJIEHHS (aKTy CIIBAaBTOPCTBA, 3aMOBHUK
HaO0yBa€ OCOOMCTUX HEMAWHOBHX Ta MalHOBHUX aBTOPCHKHX MpaB 3 BpaxyBaHHSIM
0OMeXeHb, BCTAHOBIIEHUX 3aKOHOM. 32 YMOBH, 110 3aMOBHUKOM € IOpUINYHA 0c00a,
PO3IIOIILIT IIPaB 3AIMCHIOETHCS 3T1IHO 13 TIOJIOKEHHIMU, TIepe0aueHUMHU 3aKOHOM.

Takox ducepmanmra yOOCKOHANUNA MAKI NOJIOHCEHHSL:

- cnenu@dika 3BeleHHs OYIiBIl (CHOPYAM) MOJArae y TOMY, IO BOHO: TO-
nepiuie, € CIocoOOM BHUKOPUCTaHHS IPOEKTHOI JOKyMEHTalii (K 00 eKTy
MEPBUHHOTO II0JI0 PeaibHO 30y10BaHO1 OY/I1BJI1); TIO-JIPYTE, € TISIMH, BHACIIIOK SIKUX
CTBOPIOETHCSI HOBUH TBIP apXITEKTYPH — PEATbHO ICHYIOUHH 00’ €KT apXITEKTYpH 4d
MICTOOYyBaHHS; MO-TPETE, € MIAMH, BHACHIZAOK SIKMX CTBOPIOETHCS HOBUH 00’ €KT
npaBa BIACHOCTI.

- OOTpYHTYBaHHS OTPEOM HACKPIZHOTO 3acTOCyBaHHS B 3akoHi Ykpainu «I[Ipo

apXITEKTYPHY JISUIbHICTB» YHI(IKOBAHOIO MOHSTTS «TBIP apXiTEKTypuU» B KOHTEKCTI



IPaBOBOT'O PErYJIIOBAHHS aBTOPCHKUX IMpaB, 3BAKAIOUM Ha Te, 110 aBTOPCHKI IMpaBa
BUHUKAIOTh SIK HAa 00’ €KTH apXIiTeKTypH (3BefeHl OyaiBiIi, COpyAUd UM JIaHAmadTHI
YTBOPEHHS), TaK 1 HA MPOEKTHY JOKYMEHTAI[IIO Ha HUX.

- peecTpallisi 3HaKy Il TOBApPiB 1 MOCYT, AKUH MICTUTh 300paKeHHSI 00’ €KTY
apXITEKTYPHU SIK TBOPY apXITEKTypH, IO OXOPOHSIETHCS aBTOPCHKUM MPABOM, MOXKE
OyTH 3/1iCHEHa BUKIIIOUHO 32 HAsIBHOCTI MPaB HA BUKOPUCTAHHS TBOPY apXiTEKTypHU
B 3asIBHUKA.

Y poboTi Habyau nodarvuiozo 06IpyHmMy8anHs, 30KpeMa:

- JIOBOAM MPO Te€, 10 BIATBOPEHHSIM OO €KTY apXITEKTYpPH CIiJi BBaKaTH HE
JIUIIIEC TpsIME KOMIIOBAHHS YCiX O3HAK 30BHINTHHOTO BUTIIIAY, AU3aliHY, TUTAHYBAaHHSI
00’€KTy apxITEeKTypH, aje W TaK 3BaHe «HEMpsiMe KomMitoBaHHM». Hemnpsmum
KOMIIOBAHHSM CJIiJ] BBAXXaTH BUMAIKU, KOJIH aBTOP HOBOI MPOEKTHOI JIOKyMEHTaIlli
3arMmo3u4y€e HE yCi, a JHIIe Ty YaCTUHY O3HAK MPOEKTY IHIIOrO aBTOpa, SKa Mae
pIOpUTETHE 3HAYEHHS, BiJI0OpaXkae 3araibHUI CTHIIb, 17IeI0 00’ €KTY.

- apryMEHTaIlisl TBEPPKCHHS MPO Te, IO MPAKTHYHA MOXKIMBICTh HAHCCCHHS
IMEHI aBTOpa Ha O0’€KT apXITEKTypH, B SIKOMY BTUIEHO TBIp apXIiTEKTypH, OBHHHA
OI[IHIOBATHCHh BJIACHUKOM (KOPUCTyBadeM) MaTepiaibHOTO OO0 ’€KTa B KOXHOMY
BUMAJIKY B 3aJICKHOCTI BiJl OKpeMHUX 00cTaBuH. Tak, HAPUKIIA/, I[IJIKOM MOXJIUBUM
BOAYaETHCSI HAHECEHHS JTAaHUX II0JI0 aBTOpa TBOPY Ha (acami OyaiBii, B ii iHTEp epi
IIUISIXOM T'PaBIFOBaHHS, HAIHUCIB, PO3MIIICHHS JOIIOK 13 BiJ BIAMOBIIHUMHU JaHUMH
TOIIO 32 YMOBH, IO 11 HE 3aBACTh IIKOAM 30BHIITHROMY BUTIISYy CAMOTO 00’ €KTa.

- TIOJIOKEHHSI MPO Te, IO MPaBOBA OXOPOHA BIiJ HE3aKOHHOTO BiJITBOPEHHS
nu3aiiHy Janamadry (sk 00’€KTy aBTOPCHKOIO MpaBa) MOBUHHA HAJIABATHCh B MEXax
MIEPBUHHO CTBOPEHOT0 00’€KTYy, 3a yMOBH, IO 3a0€3MeUy€ThCs CTIAKICTH (PopMu
O3€JICHCHHS, HE3aJIC)KHO BIJ] HASIBHOCTI JIEKOPATUBHUX CTAIIOHAPHUX EJIEMEHTIB,
CE30HHOCTI Ta (paKTy POCTY POCIUH (KYIIIB, T€PEB).

- OOTpyHTYBaHHS KOMIUIEKCHOTO (CHCTEMHOTO  XapakTepy) CHCTEMH
«pO3yMHOTO OyAMHKY», 3BKalOUd Ha Te, 10 BOHA MOXKE O0’€IHYBAaTH HE JIHIIE
00’€KTH aBTOPCHKOTO, MAaTEHTHOTO TpaBa, ajie ¥ 3aco0u 1HAUBIAyati3allii Y4aCHHUKIB
TOCTIOJAPCHKUX BITHOCHH Ta OO ’€KTH IHTENEKTYyaJdbHOI BJIACHOCTI 3 JIOKAJIBHOIO

HOBU3HOIO. BogHouac, 3ayBakeHO, IO II€¢ YTBOPEHHsI € IUIICHUM, CaMOCTIHHUM



00’€KTOM IPABOBOi OXOPOHHM (3T1IHO 13 BUMOTramu 4. 2 cT. 6 3akoHy Ykpainu «IIpo
OXOpOHY TpaB Ha BUHAXOJM 1 KOPUCHI MOJENi»), IO HE BUKIIOYAE, TIPH IHOMY,
OKpeMO1 IPaBOBOT OXOPOHU HOTO €IEMEHTIB (IporpaMHoOro 3a0e3neyeHHs], MPUCTPOIB
Ta 1X CKJIaJIOBUX €JIEMEHTIB 1 CUCTEM JPOTOBOTO YU OE3POTOBOTO 3B’S3KY).

Knrouoei cnosa: inTenexkTyaiabHa BIACHICTh, MAaWHOBI MpaBa 1HTEIEKTYaIbHOT
BJIACHOCTI, OCOOHMCTI (HEMaiHOB1) MpaBa IHTEIEKTYyaJdbHOI BJIACHOCTI, CBOOOMdA
TBOPYOCTI, aBTOPChKE IMPaBo, MAaTEHTHE MPaBO, 3aCOOM 1HAMBITyaTi3allii y4acHHUKIB
[UBIIBHUX BITHOCHH, TOBApiB 1 MOCIYT, TBIP apXiTEKTypH, MPOEKTHA JTOKYMEHTALlls,
nanamadTHUN U3aiiH, 1HTEp €p Ta eKcTep’e€p 00’ekTa OyAIBHMIITBA, apXITEKTOP

(1HxeHep).
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ANNOTATION

Tarasenko Kh. Protection of intellectual property rights in the field of
construction. — Qualifying scientific work on manuscript rights.

Dissertation for obtaining the scientific degree of Doctor of Philosophy in the
field of law, specialty 081 - Law. Lviv National University after Ivan Franko, Lviv,
2022.

The actuality of the research topic is predetermined by the fact that in the light
of new challenges of modernity and the needs of Ukrainian society in the
reconstruction of residential quarters, administrative buildings and other
infrastructure objects that were destroyed or damaged as a result of military actions
initiated by the Russian federation, the field of construction is to acquire qualitative
and several new spins. The peculiarities of construction as a field that not only
concerns the issue of satisfying the aesthetic or cultural needs of society, but, above
all, the need for safety and reliability, determine the specificity of the creation, use
and legal protection of the results of intellectual and creative human activity, specific
conditions for the realization of freedom of creativity and the special legal status of
subjects entitled to property and personal non-property intellectual property rights.

In the process of construction activities, the most diverse results of intellectual
(creative) activity are produced: project documentation, construction design software
(individual stages), interior and exterior design, landscape design, smart home
system, etc. The lack of proper legal regulation, collisions between legal norms, as
well as, therefore, the uneven judicial practice in resolving disputes regarding the
protection of the rights of intellectual property subjects in the field of construction,
indicate the need to find ways to solve arising problems and the relevance of the
chosen issue.

Chapter 1: "General theoretical provisions of legal protection of objects of
intellectual property rights in the field of construction" consists of three subsections
and 1s devoted to the study of the conceptual foundations of freedom of creativity in
construction and the genesis of legal regulation of intellectual property relations in
the field of construction and defining the concept and content of the results of

intellectual (creative) activity in the field of construction.



The author proposes to distinguish the general and provincial social limits of
the realization of the right to freedom of creativity, defines these concepts. The author
also distinguishes between the concepts of "results of intellectual activity in the field
of construction", "objects of intellectual property in the field of construction",
outlines the relationship between the concepts "object of construction" and "object of
architecture". In addition, the author proves the need for the uniform application of
the unified concept of "work of architecture" in the context of the legal regulation of
copyright in the Law of Ukraine “On Architectural Activity”.

Chapter 2: "Legal relations of intellectual property in the field of construction"
consists of four subsections, which deal with subjects, objects and the content of legal
relations of intellectual property in the field of construction. The author also focuses
his research on considering the issue of the limits of exercising intellectual property
rights in the field of construction.

In this section of the thesis, author argues that the termination of the validity of
the qualification certificate is a basis for limiting of special rights performing (the
right to make changes to the project, the right to participate in its further
implementation, etc.). At the same time, termination of the qualification certificate
does not deprive the architect (engineer) of his classic personal non-property and
property copyrights.

The author concludes that if the architect involves other specialists - architects
(engineers) in the creation of project documentation, co-authorship of the copyright
objects created by them may arise, if the involved persons make their own creative
contribution to the project documentation being created. If a team of authors working
on the development of project documentation consists of persons, not all of whom
have the status of architects, but take part in the creation of an architectural concept,
such persons will not acquire special rights provided for by the Law of Ukraine "On
Architectural Activity", but will acquire classic property and personal non-property
copyrights as co-authors of a work of architecture.

In the thesis, the necessity of legal consolidation of the definition of

commercial use of the work is established. Thus, the author consider art.1 of the Law



of Ukraine "On Copyright and Related Rights" to be supplemented by a
corresponding norm.

The author also proposes the mechanism of correlation of the rights of the
owner of the architectural object and the rights of the author of the work of
architecture, which is embodied in such an object, in the case of resolving the issue of
making changes to such an object, its reconstruction or restoration.

Chapter 3: "Legal protection of separate results of intellectual activity in the
field of construction" consists of three subsections, in which the author examines the
peculiarities of legal protection of project documentation, interior and exterior of
construction object, landscape design and smart home systems.

The author concludes that the architectural solution should be considered as an
idea that is not protected by copyright. At the same time, an architectural solution,
which is given a certain form, acquires the status of a work of architecture or
drawings and schemes related to architecture.

The author justifies the need to amend Part 4 of Art. 29 of the Law of Ukraine
"On Architectural Activity", taking into account the fact that a group of designers can
consist not only of persons who have the status of an architect or engineer with the
appropriate qualification certificate, to ensure the possibility of these persons to
obtain copyright on the same as well as an architect.

The author proves that the legal protection of the exterior and interior of a
construction object can be carried out within the framework of such intellectual
property institutions as: copyright (as the protection of a work of architecture: the
object itself or project documentation); patent law (as a utility model, industrial
design); means of individualization of participants in economic relations (as a
trademark).

In general, the scientific novelty of the obtained results is that, for the first
time, a comprehensive theoretical analysis of the protection of intellectual property
rights in the field of construction has been conducted at the dissertation level, the
prospects for the development of legislation in this field have been determined, and
the obtained results have been systematized. Furthermore, scientific approaches to the

legal protection of the results of intellectual activity in the field of construction are



systematized. It is substantiated that construction objects are the results of human
intellectual (creative) activity and receive legal protection as objects of copyright -
works of architecture. Considering the complex nature of construction objects, the
legal protection of the facade, interior of the building, landscape design, their parts,
technical (technological) or aesthetic characteristics as the results of human
intellectual activity is carried out within the framework of patent law, means of
individualization of participants in civil relations, goods and services or objects with
local novelty. It is worth noting that on the basis of the conducted research, the
author, among other things:

- proves, basing on the analysis of current legislation, scientific and doctrinal
approaches, that the legal regime of design documentation as a work of architecture
extends to drawings, schemes, sketches if they meet the requirements established by
state construction norms and rules and are created by the relevant subject - an
architect (engineer with a qualification certificate). Otherwise, they are subject to
copyright protection as works of fine art: "drawings and schemes relating to
architecture", and therefore their creation cannot be the basis for the author to have
additional rights envisaged in the Law of Ukraine "On Architectural Activity" ".

- taking into account the practical possibility of providing an architect with an
actually ready-made architectural solution and its formal design by the architect
without making his own creative contribution, it is argued the necessity of making
supplements to Art. 31 of the Law of Ukraine "On Architectural Activities" regarding
the possibility of establishing of the customer and the project executor co-authorship
under a court decision. In the case of establishing the fact of co-authorship, the
customer acquires personal non-property and property copyrights, taking into account
the limitations established by law. Provided that the customer is a legal entity, the
distribution of rights is carried out in accordance with the provisions provided by law.

- argues that the termination of the validity of the qualification certificate of an
architect (engineer with a qualification certificate) leads to the limiting of performing
of special rights (the right to make changes to the project, the right to participate in its

further implementation, etc.). At the same time, termination of the qualification



certificate does not deprive the architect (engineer) of his classic personal non-
property and property copyrights.

- proves that the one-time use of a project of a work of architecture is an
opportunity to implement (build in kind) at one time such number of objects as
previously determined and agreed upon by the parties in the contract as a way of
using the work or to implement the use of the project in other ways to the extent
stipulated by the parties in the contract. Therefore, in the understanding of the
principle of one-time use of a work of architecture, "one-time use" is not identical to
the construction of only one object according to the created project.

- 1t is proposed to consider the design documentation as the intellectual
property of its developer (contractor). At the same time, intellectual property rights to
the project documentation belong to its developer (contractor) and the customer
jointly, unless otherwise stipulated by the contract between them. If the parties in the
contract do not stipulate the form and methods of using the project documentation, it
1s considered that the executor grants the customer a non-exclusive license to use the
project documentation. Therefore, the author argues the need to make supplements to
Art. 887 of the Civil Code of Ukraine, that will make it possible to unequivocally
decide the possibility of creating design documentation not only as a document
according to which construction works will be carried out, but also as a result of
intellectual and creative human activity.

The dissertation also improves such provisions:

- the specifics of the construction of a building (structure) leads in the
following: first, it is a method of using project documentation (as a primary object in
relation to the actually constructed building); secondly, there are actions, as a result
of which a new work of architecture is created - a real existing object of architecture
or urban planning; thirdly, there are actions resulting in the creation of a new property
right object.

- the need for the uniform application of the unified concept of "work of
architecture" in the Law of Ukraine "On Architectural Activities" in the context of the

legal regulation of copyrights, taking into account that copyrights arise as objects of



architecture (erected buildings, structures or landscape formations), as well as the
design documentation for them.

- the registration of a mark for goods and services, which contains an image of
an architectural object as a work of architecture protected by copyright, can be
carried out only if the applicant has rights to use the work of architecture.

The author also develops, in particular:

- the statement that reproduction of an construction object should be considered
not only direct copying of all features of appearance, design, planning of an
architectural object, but also so-called "indirect copying". As an indirect copying
should be considered cases when the author of the new project documentation
borrows not all, but only that part of the features of another author's project, which
has a priority value, reflects the general style, idea of the object.

- the statement that the practical possibility of applying the author's name to the
architectural object, in which the work of architecture is embodied, should be
evaluated by the owner (user) of the material object in each case, depending on
individual circumstances. Thus, for example, it is considered quite possible to apply
data about the author of the work on the facade of the building, in its interior by
means of engraving, inscriptions, placement of boards with relevant data, etc.,
provided that this does not harm the appearance of the object itself.

- the provision that legal protection against illegal reproduction of landscape
design (as an object of copyright) should be provided within the boundaries of the
originally created object, provided that the stability of the landscaping is ensured,
regardless of the presence of decorative stationary elements, seasonality and the fact
of plant growth (bushes, trees).

- justification of the complex (systemic nature) of the "smart house" system,
taking into account the fact that it can combine not only objects of copyright and
patent law, but also means of individualization of participants in economic relations
and so-called "non-traditional" objects of intellectual property At the same time, it is
noted that this formation is a complete, independent object of legal protection (in
accordance with the requirements of Part 2 of Article 6 of the Law of Ukraine "On

the Protection of Rights to Inventions and Utility Models"), which does not exclude,



at the same time, separate legal protection its elements (software, devices and their
components and wired or wireless communication systems).

Keywords: intellectual property, property rights of intellectual property,
personal (non-property) rights of intellectual property, freedom of creativity,
copyright, patent law, means of individualization of participants in civil relations,
goods and services, work of architecture, project documentation, landscape design,

interior and exterior construction site manager, architect (engineer).
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