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Pedepar (YKxp.)

AKTyasbHICTh TEMU AOCIIIPKEHHS 3yMOBJIEHA TUM, 1[0 Y CBiTJIi HOBUX BUKJIMKIB Cy4aCHOCTi Ta MOTPe6 YKPaiHChKOTO CYCIiIbCTBA Y
BiIOYIOBi )KATIOBUX KBApTaJsiB, agMiHiCTpaTUBHUX OyZiBeJib iHIINX 00'€KTiB iHPPACTPYKTYPHU, SKi OyJIM 3HUIIEHI Y1 NOUIKOIPKEHI
BHACJIJOK BOEHHUX [jili, pO3MOYaTUX POCIMCBKAM arpecopom, cdepa OymiBHUITBA Habyle SIKICHO Ta KiJIbKO HOBUX 06epTiB. B
npoteci 6yAiBesbHOI AisIbHOCTI CTBOPIOIOTHCSI HAPi3HOMAHITHILI pe3y/bTaTi iHTeJIeKTyalbHOI (TBOPUOI) AisSJIbHOCTI: IPOEKTHA
JIIOKYMEHTAllis, IporpaMHe 3abe3leyeHHsl NMPOEeKTyBaHHsS OyIiBHMLITBA (OKpEMHX HOTO eTaliB), JuU3aliHEepCbKe O(QOpPMIIEHHS
iHTep'epy, eKkcrepepy, JaHAmA(THUN [OU3alH, CHACTEMa PO3YMHOro OYIOUHKY TOIIO. BilCyTHICTb HajeXXHOro INpPaBOBOTO
peryyoBaHHs, KOJi3ii MibK IIpaBOBMMM HOPMaMH, a BiZiTaK, 3yMOBJIEHA HUMHU HEOJHAKOBA CyJl0Ba IPAKTUKa Y BUPILIEHHi CIIOPiB
IIO/I0 3aXMCTy IpaB CYO'€KTiB iHTeJeKTyayspHOi BJACHOCTI y cdepi OyzniBHUIITBA, Ge3rocepenHbO BKa3ylOThb Ha HEOOXiIHICThb
MOUIYKYy MIJISIXIB BUPIIIEHHSI iCHYIOYMX IIPOGJIeM Ta aKTyaJbHICTh OOpaHOi TeMu. ABTOPKAa IIPOMOHYE PO3MEXOBYBATH
3araJibHOCOliasIbHI Ta Tajy3eBi Mexi peasizanii mpaBa Ha CBOGOAY TBOPYOCTI, a€ BU3HAYEHHS LUX IOHSTb. ABTOPKA TaKOX
PO3MEXKOBYE IOHSTTSI «PE3yJIbTAaTU {HTEJIEKTYaJIbHOI HisIBHOCTI y cdepi OyIiBHUITBA», «00'€KTU iHTEJIEKTYaIbHOI BJIACHOCTI Y
cepi OyniBHULITBA», OKPECIIOE CITiBBiJHOIIEHHS! ITOHSTh «O0'€KT OYAiBHUIITBA» Ta «O0'€KT apxiTeKTypu». OKpiM 1IbOro, aBTOPKa
JIOBOOUTHh HEOOXiNHICTh HACKPI3HOTO 3aCTOCYBaHHS B 3aKoHi YkpaiHu «IIpo apxiTeKTypHY HisIbHICTH» YHi(IKOBaHOTO MOHSTTS
«TBip apXiTE€KTypn» B KOHTEKCTi MTPABOBOT'O PETyJIIOBAHHS aBTOPCBKUX IpaB. JlUcepTaHTKa apryMEHTOBYE, IO NPUIMHEHHS Aii
kBasigikanitHoro ceprudikaTy € mifcTaBolO IJj1si OOMEXEHHs B peasisalii creniaipbHUX NpaB (IpaBa Ha BHECEHHS 3MiH 710
MIPOEKTY, IIpaBa Ha y4acTb B HOTO MOAasbIIil peasnisarii Ta iH.). Y Toil Xe 4yac, mpunuHeHHs il kBasidikanifiHoro ceprudikaTty He
1o36aBJsie apxiTekropa (iHKeHepa) MOro KJIaCUYHUX OCOOMCTUX HEMalHOBMX Ta MAWHOBUX aBTOPCBKUX IIPaB. JMCEPTaHTKOIO
3p06JIEHO BUCHOBOK, IO y Pas3i 3aJly4€HHsI apXiTEKTOPOM /10 CTBOPEHHS NPOEKTHOI TOKyMeHTalii iHmuX (axiBLiB — apXiTEKTOPiB
(imxenepiB), TO MOXKe BUHHUKHYTH CIIiBaBTOPCTBO Ha CTBOPEHi HMMU O0'€KTU aBTOPCBKOTO IIpaBa, y pasi, SKIIO 3alydeHi ocobu
BHECYTb BJIACHU TBOPYMI BHECOK y CTBOPIOBAHY IPOEKTHY JOKYMEHTALi0. SIKI0 Haz po3po6JIEHHSIM MPOEKTHOI JOKYMEHTalii
Mpalloe KOJEKTUB aBTOPIB, 3 SIKMX HE BCi MAalOTh CTaTyC apXiTEKTOpiB, aje BOHU OpajM y4acTb Yy CTBOPEHHI apXiTE€KTyPHOTO
pileHHs1, Taki ocobu He HabyBaTUMYTb CIIE€LliaJIbHUX NIPaB, lepenoadeHnX 3aKOHOM YKpaiHu «IIpo apXiTeKTypHy HisilbHICTb», aje
HaOyBaTMMYTh KJIACUYHUX MaHOBUX Ta OCOOMCTUX HEMAaNHOBUX aBTOPCBKUX IIPAB SK CNiBaBTOPU TBOPY apXiTEKTypu. Y poboTi
aBTOPKOIO BCTAHOBJIEHO HEOOXiZHICTh 3aKOHOZABYOrO 3aKPillJIEHHS BU3HAYE€HHS! KOMEPLiITHOrO BUKOPUCTaHHS TBOPY, a BifTaK -
JonoBHEHHd CT. 1 3akoHy YKpaiHu «IIpo aBTOpCBKE IMpaBo i CyMiXkHi IpaBa» BiANOBiZHOI HOPMOIO. TakoK aBTOpPKa IPOIOHYE
MEXaHi3M CHiBBiJHOLIEHHs MpaB BJIacCHMUKAa 00'€KTa apxiTeKTypHu Ta IIpaB aBTOpa TBOPY apXiTEeKTypH, SIKUI BTiJIEHUI B TaKOMY
00'eKkTi y pa3si BUpilIEHHS MUTaHHS OO BHECEHHS 3MiH /IO TAaKOro 00’€KTy, MOTro PEKOHCTPYKILil 4M pecTaBpalii. ABTOpKa
OOI'PYHTOBY€E HEOOXiIHICTb BHECEHHS 3MiH 10 4. 4 cT. 29 3akoHy YKpaiHu «IIpo apxiTeKTypHY His/IbHICTb», 3Ba’Kalouu Ha TOU
¢axr, mo rpyna NpoekTaHTIB MOXKe CKJIAJATUCh He JIMIIE i3 0cCib, sSKi MalTbh CTaTyC apXiTeKTopa 4u iHXXEeHepa i3 BiMOBiTHUM
kBastiikaniiHum ceptudikatom, 1J1s1 3a06e3NeUYeHHs MOXUIMBOCTI LUMX Oci6 HabyTu Ha piBHi i3 apXiTEKTOPOM aBTOPCHKUX IIPaB.
JlucepTaHTKa JOBOIUTH, LIO IIPABOBA OXOPOHA €KCTEpP'Epy Ta iHTep'epy OO'€KTY OYZAiBHMIITBA MOXE 3IiICHIOBAaTHUCh B paMKax
TaKUX IHCTUTYTIB iHTeJIeKTyasbHOI BJIACHOCTI, SIK: aBTOPCbKE IPaBO (SIK OXOPOHA TBOPY apXiTeKTypu: CaMOro OO’€KTy 4u
MIPOEKTHOI JIOKYMEHTallii); maTeHTHe MpaBo (K KOPHUCHOI MOJeJi, IIPOMHUCIIOBOTO 3pa3Ka); 3acobu iHAMBiLyasisalii y4acHUKIB
rOCIIOJIAPCHKUX BiTHOCHH (SIK TOPTrOBEJILHOI Mapky). ABTOpPKa BCTAHOBMJIA HA OCHOBi aHasi3y YMHHOTO 3aKOHOZABCTBA, HAYKOBUX
Ta JOKTPUHAJIbHUX MiJXOMiB, M0 IPAaBOBMI PEXMM MPOEKTHOI OKYMEHTallii K TBOPY apXiTeKTypH MOIIMPIOETbCS Ha KPECJIEHHS,
MAaJIIOHKH, CXE€MH, €CKi3W y pasi, SIKIIO BOHU BifMOBIJAIOTh BUMOTaM, BCTAHOBJIEHUM J€P>KaBHUMU Oy[iBeJbHUMU HOPMaMH i
MIpaBWJIaMHU Ta CTBOPEHI BiJIIOBITHUM CYy6'€KTOM (i 10T0 KepiBHUITBOM) — apXiTEKTOPOM (iHKeHepoM, 1o Mae KBaridikauitHui
ceprudikar). B iHmomy pasi — BOHU MiAAraloTh aBTOPCHKO-TIPABOBill OXOPOHI SIK TBOPY 06Pa30TBOPYOTO MUCTENTBA: «MAJIOHKHY,
KPECJIEHHS i CXeMH, 1[0 CTOCYIOThCSI apXiTEKTypu», a BifTaK — iX CTBOPEHHsI HE MO>Ke OYyTU MiZICTABOIO IJ1 BUHUKHEHHS Y aBTOpa

JIOJIaTKOBUX I1paB, IepefoadyeHrx 3aKoHOM YKpainu «I1po apXiTeKTypHY HisIbHICTb.
Pedepar (aHr1.)

The actuality of the research topic is predetermined by the fact that in the light of new challenges of modernity and the needs of
Ukrainian society in the reconstruction of residential quarters, administrative buildings and other infrastructure objects that
were destroyed or damaged as a result of military actions initiated by the Russian federation, the field of construction is to
acquire qualitative and several new spins. In the process of construction activities, the most diverse results of intellectual
(creative) activity are produced: project documentation, construction design software (individual stages), interior and exterior
design, landscape design, smart home system, etc. The lack of proper legal regulation, collisions between legal norms, as well as,
therefore, the uneven judicial practice in resolving disputes regarding the protection of the rights of intellectual property



subjects in the field of construction, indicate the need to find ways to solve arising problems and the relevance of the chosen
issue. The author proposes to distinguish the general and provincial social limits of the realization of the right to freedom of
creativity, defines these concepts. The author also distinguishes between the concepts of "results of intellectual activity in the
field of construction”, "objects of intellectual property in the field of construction’, outlines the relationship between the
concepts "object of construction” and "object of architecture". In addition, the author proves the need for the uniform
application of the unified concept of "work of architecture" in the context of the legal regulation of copyright in the Law of
Ukraine “On Architectural Activity”. Author argues that the termination of the validity of the qualification certificate is a basis for
limiting of special rights performing (the right to make changes to the project, the right to participate in its further
implementation, etc.). At the same time, termination of the qualification certificate does not deprive the architect (engineer) of
his classic personal non-property and property copyrights. The author concludes that if the architect involves other specialists -
architects (engineers) in the creation of project documentation, co-authorship of the copyright objects created by them may
arise, if the involved persons make their own creative contribution to the project documentation being created. If a team of
authors working on the development of project documentation consists of persons, not all of whom have the status of
architects, but take part in the creation of an architectural concept, such persons will not acquire special rights provided for by
the Law of Ukraine "On Architectural Activity", but will acquire classic property and personal non-property copyrights as co-
authors of a work of architecture. In the thesis, the necessity of legal consolidation of the definition of commercial use of the
work is established. Thus, the author consider art.1 of the Law of Ukraine "On Copyright and Related Rights" to be supplemented
by a corresponding norm. The author also proposes the mechanism of correlation of the rights of the owner of the architectural
object and the rights of the author of the work of architecture, which is embodied in such an object, in the case of resolving the
issue of making changes to such an object, its reconstruction or restoration. The author justifies the need to amend Part 4 of Art.
29 of the Law of Ukraine "On Architectural Activity", taking into account the fact that a group of designers can consist not only
of persons who have the status of an architect or engineer with the appropriate qualification certificate, to ensure the possibility
of these persons to obtain copyright on the same as well as an architect. The author proves that the legal protection of the
exterior and interior of a construction object can be carried out within the framework of such intellectual property institutions
as: copyright (as the protection of a work of architecture: the object itself or project documentation); patent law (as a utility
model, industrial design); means of individualization of participants in economic relations (as a trademark). Author proves,
basing on the analysis of current legislation, scientific and doctrinal approaches, that the legal regime of design documentation
as a work of architecture extends to drawings, schemes, sketches if they meet the requirements established by state
construction norms and rules and are created by the relevant subject - an architect (engineer with a qualification certificate).
Otherwise, they are subject to copyright protection as works of fine art: "drawings and schemes relating to architecture”’, and
therefore their creation cannot be the basis for the author to have additional rights envisaged in the Law of Ukraine "On
Architectural Activity".
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