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3oopiecokuit 10.-A.Al. LluBinbHO-IpaBOBe peryJlOBaHHA TPAHCIJIAHTALIL
aHaToMiyHMX MartepiajiB Jonunu. — KsamidikaiiiiHa HaykoBa mparls Ha MpaBax

pYKOIHUCY.

Jucepratiis Ha 3700y TTs HAYKOBOTO CTYIIeHs AoKTopa (ditocodii 3 ramysi 3HaHb
08 IIpaso 3a cnemianpHicTioO 081 TIpaBo. — JIbBIBCHKMIT HallOHATBHUMN YHIBEPCUTET

iMeHi IBana ®dpanka, JIbBiB, 2023.

AKTYaJIbHICTh JOCHIKEHHS 3yMOBJICHA HOBETI3aIlE€I0 3aKOHOJABCTBA B cdepi
TpaHCIUIAHTAIlll Ta HEOOXIIHICTIO 3 sICYBaHHS OCOOJIMBOCTEH peaiizallii 0COOMCTUX
HEMallHOBHX TIpaB Ha JOHOPCTBO, OXOPOHY 3I0POB’S Ta MEIWYHY JIOMOMOTY B
KOHTEKCT1 HaJaHHS MEIUYHUX TOCIYr 3 TpaHCIUIaHTallli. BaxkivBe 3HaYeHHS Mae
TAaKO’)X BCTAHOBJICHHS NPABOBOTO PEXUMY aHATOMIYHUX MaTepialiiB K OO0’ €KTIB
HEMaWHOBHUX BIJTHOCHH.

PesynbratoM noCHiKEHHS € pOo3poOKa pEeKOMEHJAIlli Ha OCHOBI aHali3y
CY/IOBOI TIPAKTUKH JI0 YNHHOTO 3aKOHOJABCTBA PO TPAHCIIAHTAIIIWHY MisUTbHICTb.

Posnin 1  «3azanvnomeopemuuna  xapakmepucmuka  HeMAUHOBUX
npPaBoGIOHOCUH 3 MPAHCNIAAHMAYIT AHAMOMIYHUX Mamepianie) CKIATAETHCS 3 TBOX
MIIPO3AUTIB 1  TNPUCBAYEHUM  aHamizy  JUKEpeNbHOI  0a3u  perysatOBaHHS
TPaHCIUTAHTAIINHOT  JISUTBHOCTI, 3’SCYBaHHIO TMPABOBOI TPHUPONU HEMAHOBHUX
BITHOCHH, L0 BUHUKAIOTH 3 MPHUBOJY 3AIMCHEHHS OCOOMCTHUX HEMAllHOBUX NpaB Ha
OXOPOHY 3JI0POB’S, MEIUYHY JOIOMOTY, JOHOPCTBO 3 BHKOPHUCTAHHSM aHATOMIYHHX
MarepiaiiB. BuznaueHo cTpykTypy Ta 0COOIMBOCTI HEMAtHOBOTO MPABOBIAHOIICHHS 3
TpPaHCIUIAHTAILII] JOHOPCHKUX OPTaHiB.

Oco0uBICTIO 0COOMCTUX HEMAWHOBUX TIPaB € Te, 1[0 BOHU TICHO MOB’s3aHi 13
ocoboro. diznyHa ocoba 311MCHIOE 0COOMCTI HEMaWHOBI TpaBa caMmocTiiiHo. Cepen
0COOMCTHX HEMaHOBUX IPaB, CIIPSIMOBAaHUX Ha 3a0€3ME€UEeHHS IPUPOITHOTO 1ICHYBaHHS
JIOIMHM, BAXKJIMBE MICIIE 3aiMalOTh IIPaBO Ha JOHOPCTBO, OXOPOHY 3I0POB’sI, METUUHY

JIOTIOMOTY Ta TOB’si3aHa 3 HUMHU 1H(QOpMaIlis PO CTaH 310pOB’s (Pi3uyHOI 0cOOu.



3nifiCHEHHs TpaHCIUIAHTAIIMHUX 3aXOdiB 3 METOH peaizaiii 0coOHucToro
HEMaitHOBOTO MpaBa Ha IOHOPCTBO, OXOPOHY 37I0POB’sI, MEAUYHY JOTIOMOTY, @ YaCcOM 1
Ha JKUTTS, HEMOXIMBE Oe3 JTOHOPCHKMX OpraHiB. Marepiani3oBaHi aHATOMIiuHI
MaTepiajau, BIAJAUICHI BiJ TUIa JIIOAUHHM, € CTPYKTYPHHUM €JIEMEHTOM HEMaiHOBOTO
MPaBOBIIHOIIECHHST 3 TpaHcmaHTamii. [IpaBo Ha TpaHCIUIaHTalilO ICHy€ B JIBOX
IJIOIMHAX: SK OCOOHMCTe HeMailHOBe IpaBo (PI3MYHOI OCOOM 1 SK EJEeMEHT
HEMaWHOBOTO MPABOBIIHOIICHHS.

[IpaBo Ha MAOHOPCTBO Ta MEAMYHY JOMOMOTY MIISXOM TpaHCIUIAHTAIll
AQHATOMIYHMX MaTepialiB 3IIMCHIOETBCS B paMKaX peryIsSTUBHOTO IIMBLIHLHOTO
MPABOBIJHOIIECHHS 3 Y4YacTI0 MEIUYHOIO 3aKJajy, 1HIIUX CyO’€KTIB, MOB’S3aHUX 3
TPAHCIUIAHTAIIHOIO MISUIBHICTIO, IOHOpA Ta pELUIli€HTa. AHATOMIYHI Marepialu €
00’€KTaMl HEMaHOBOTO MPABOBIIHOIIEHHS 3 TPAHCIUIAHTAIII].

3amexHO BT METH, fKYy TMEpecliayloTh YYaCHUKH  HEMalHOBOTO
IPABOBIAHOIIEHHS 3 TpaHCIUIaHTalli, OylyTh KOHKpPETH3yBaTHCs IX TIpaBa Ta
000B’SI3KH, 10 CTAHOBJATH 3MICT KOMEHTOBaHMX BiJHOCUH. L[i mpaBa Ta 00OB’A3KU
MOJISITAIOTh B JIOTPUMaHHI BU3HAUEHUX 3aKOHOAABCTBOM CTaHIApTIB Ta MPOLEAYp B
cdepl TpaHCIUIaHTAIlli, a TAKOXK YMOB JIOTOBOPIB MPO HAJIAHHS MEIUYHOI JOTIOMOTH
CIOCOOOM TpaHCIUTaHTAIII].

Posnin Il  «Anamomiuni  mamepianu aK  00°€Km  HemMauH06020
NPAgoGiOHOUIEHHA 3 MPAHCHAAHMAYID» MICTUTh TPU MIAPO3AUIH, Y SKUX 3A1HCHEHO
aHalli3 MPaBOBOIO PEXUMY AHATOMIYHUX MarepialiiB Ik 00 €KTIB IUBUILHUX IPaB,
0COOMBOCTEH IXHBOT 000POTO3/1aTHOCTI, a TAKOK MPABOBUX (DOPM HAJTAHHA MEIUYHOT
JOTIOMOTH y cdepl TpaHCIUIaHTalli.

AHaTOMIYHUNA Marepiaj He MOXe MaTH IIPaBOBOIO PEKUMY 00’ €KTa UBUIbHUX
mpaB, OyJyur €JIeMEHTOM TiJIeCHOI cyOcTaHIii moauHu. Ha rboMy eTtarmi WaeThes mpo
ocoOucTe HemMaitHOBe MpaBo (Pi3nyHOI 0cOOM Ha TOHOPCTBO a00 HA TPAHCIUIAHTAILIIIO
i aHATOMIYHOTO MaTepially 3 METOI0 3a0e3MeUeHHs IIpaBa Ha MEAUYHY JOTIOMOTY. Y
pa3l BWJIYYEHHS aHATOMIYHOIO Marepiajgy 3 Tijla JIIOAUHU, BIH CTaE 00 €KTOM
HEMalHOBOIO ILMBIIBHOTO 060poTy. Moro ocoGiuBicTh HOMArae B TOMY, LIO
Marepiajai3oBaHa JIIOJChKa CyOCTaHIsl y BUINISAL opraHy (HOoro 4acTuHu) abo 1HILIOTO

aQHATOMIYHOTO MaTepiajly He Ma€ MaifHOBO1 BAPTOCTI B TPOIIIOBOMY BUPa3i.



[IpaBoBigHOIIEHHST 3 TpaHCIUIAHTAlll € TPaBOBOIO (GopMOI peaizaii
0COOMCTUX HEMaWHOBUX TIpaB, IO 3a0e3MeUYyIOTh MPUPOIHE ICHYBAaHHS JFOIUHU.
AHaToMIYHUN Martepia, BIJAUICHUHN B TIIECHOI CyOCTaHIIli JOHOPA, 10 Mepecaaku
PELUIIIEHTY € CAMOCTIHHUM HEMaHHOBUM 00’ €KTOM, SIKHIl Ma€ ypedenieHy ¢hopmy. He
TUBJISYNCH HA MarepiaiizoBaHy ¢GopMy BIIIUICHHX BiJ Tija JIOAUHU aHATOMIYHUX
MartepiajgiB, iX HE MOXKHAa OTOTOXKHIOBAaTHM 3 pedaMu. AHATOMIYHI MaTepiaiu
BUKOPUCTOBYIOTHCS HE 3 METOIO 3aJ0BOJICHHSI MaTepiaabHUX MOTPed hi3udHOT 0cooH,
a ISl 3MIMCHEHHST 0COOMCTUX HEMAaHOBHUX MPAaB Ha JIOHOPCTBO Ta METUYHY JOIIOMOTY.
AHaroMiyHUH ~ MaTepial €  Marepiali3oBaHUM 00 €KTOM  HEMailHOBOTO
npaBoBigHOMEeHHS. OHAK HE3BAKAIOYM HAa «YPEUCBIICHUI» XapaKTep aHATOMIYHOTO
Martepiairy, He MO>KHA MOT0 pO3MIIAIaTH K MaTepiaibHe 0iaro.

[IpaBoBotO (hopMOIO OmOCepeKyBaHHS 00OpPOTYy aHATOMIYHMX MarepiaiiB €
MeJIMYHA MOCTyTa 3 TpaHCIUIaHTAallll, SKa HAJJA€ThCS YIIOBHOBAXKEHUM (JIILIEH30BAHUM)
MEAUYHUM 3akiiajoM. [IpaBo Ha MeAWYHY TOCIYTY € CKJIaJJOBUM €JIEMEHTOM 3MICTY
0COOMCTOTO HEMAtHOBOTO IpaBa Ha MEIUYHY JOMOMOTY. B KOHTEKCTI LMBLIBHOL
000pOTO3/1aTHOCTI aHATOMIYHUX MaTepiajiB MEAUYHa MOociyra — 1e neBHe 01aro, 1o
CIIO’KMBAETHCS B MpoOIlect 11 HajlaHHA. MeTOol MEIMYHOI MOCIYTH 3 TpaHCIIaHTAaIlli
AHATOMIYHUX MaTepialliB € peaizallis O0COOMCTUX HEMAaMHOBUX MpPaB HAa OXOPOHY
3JI0pOB’sl, MEAUYHY JOTIOMOTY Ta JOHOPCTBO.

Posnin 111 «Ilpaeoeuii cmamyc yuacnukie npasogioHoCuH 3 mpancnianmauii
AHAMOMIYHUX Mmamepianie) CKIANAETbCS 3 TPbOX MIAPO3AUNB, SKI HPHUCBSIYEHI
aHai3y MPaBOBOTO CTaTyCy TOHOPIB, PELMITIEHTIB, MEIUYHUX 3aKJIaJiB Ta THIINX
YYaCHHKIB IMPABOBIIHOCHH 3 TPAHCILJIAHTALlli aHATOMIYHUX MaTepiaiBb.

[IpaBoBuii craryc goHopa B LluBiIbHOMY KoJeKCl YKpaiHM Ta 3akoHI YKpaiHH
«IIpo 3acTocyBaHHS TpaHCIUIAHTAIlll AHATOMIYHUX MaTepialiiB JIOAWHI) BU3HAYAETHCSA
3 BpaxyBaHHSAM II€BHOTO OOCSTY J1€3AaTHOCTI HEOOXITHOTO JUIsi CaMOCTIHHOIO
3MIMCHEHHS OCOOMCTOTO HEMaiHOBOIO IIpaBa Ha JOHOPCTBO. BogHouac mpaBoBe
3HAYCHHS Mae€ IiJTbOBE BUKOPHUCTAHHS JIOHOPCHKOTO OopraHy Ta Woro Bumy. [Ipu mibomy
3aKOHO/IaBellb BHUOKPEMJIIOE OCOOJIMBOCTI TMPABOBOIO PETYIIOBAaHHSA JIBOX BHU/IIB

JIOHOPCTBA: MIEPECAIKK aHATOMIYHIX MaTepiajiB Bij] )KUBOTO JOHOPA Ta JOHOpa-TpyIa.



VY BiJIHOCHMHAX TPAHCIUIAHTAIIl] JIOHOP HE Ma€e 3000B’s13aHb MEPe]l PEIUITIIEHTOM,
OCKUTBKHM HOTO 3roJla Ha TPAHCIUIAHTAIII0 BHPAXKAETHCA Y (POpMi OJHOCTOPOHHHOTO
MIPaBOYNHY, BUNHEHOTO HAM OCOOMCTO Ta/ab0 MpPEICTaBHUKOM. 3rOAy Ha MOCMEPTHE
BUKOPUCTAHHS JUIS TPaAHCIUIAHTAIlll aHATOMIYHUX MarepiajiB ClIiJ pO3TIIaTH SK
BOJILOBY Mif0 y (opMi MpaBOYHHY, siKa € CHOCOOOM peaisalii 0coOHCTOro
HEMalHOBOTO IpaBa JIOHOPA, BUCIOBIECHY 3a HOTo XUTTsS. 3roly Ha BUKOPUCTAHHS
AHATOMIYHUX MarepiajiiB moMepsioi ¢Gizu4Hoi 0coO0M HaJaloTh WOTro OJM3BKI poaudi
(mompyxoksi, miTH, OaTbku, pigHi Opath Ta cecTpu). 3 Koia CyO’eKTiB, SsKi
YIOBHOBa)KEHI HAJaTH TaKy 3rojly HEOOXIJHO BUKIIOUUTH OCOOy, II0 3000B’s3aHa
[IOXOBATH TOMEPJIOT0, aj€ HE HAJEXKUTh 10 ONU3bKUX POAUYIB, MEPETIYEHUX B
3aKOHO/1aBCTBI.

Y4yacHUKOM IMBUIBHOTO TMPABOBIIHONICHHS 3 TpPaHCIUIAHTALll aHATOMIYHUX
MarepiamB € perunieHT. Ctaryc naunieHTa (peuumienrta) ¢i3udHa ocoda HalOyBae B
pe3yabTari 3[1ACHEHHS 0COOMCTOTO HEMalHOBOIO IpaBa Ha OXOPOHY 370pOB’S Ta
Menuuny gonomory. FOpuanunum ¢aktoM s HaOyTTs IpaB Ta OOOB’SI3KIB
pELUITiEHTA € BUCJIOBJICEHA B MUCHMOBIM (hopmi 3roja camoi ocodu abo y BUMAIKAX,
nependaveHux 3aKOHOJABCTBOM, 1 TIPEACTABHHMKIB. Y BHUIAJKaX, KOJIH TaIli€HT
nepelyBae y HEBIJKIAIHOMY CTaHI, [0 CTAHOBUTH MPsIMY Ta HEBIABOPOTHY 3arpo3y
HOT0 KUTTIO, MEUYHA JIOTIOMOTa 13 3aCTOCYBaHHSAM TpPAaHCIUIAHTALlll HAZA€ThCsl Oe3
3roIM peluImnenTa ado HWOro 3aKOHHMX IMPEACTaBHUKIB. MOXIUBICTh MEIUIHOTO
BTpy4YaHHs1 0€3 3roiM pEIUIieHTa 3yMOBJEHA PO3YMIHHSAM IIpaBa HAa MEIUYHY
JIOTIOMOTY SIK 0COOMCTOTO HEMAaWHOBOTO MpaBa JTIOANHH.

PeuunienT mae mpaBo Ha TaeMHHUIO 1HGOpMAIlli PO CTaH CBOTO 30POB’S.
3a3HaueHe MpaBO € MOXIJHUM BiJ MpaBa HaA MEAUYHY Aonomory 1 mictuthes B LK
VYkpainu cepenn 0coOOMCTUX HEMaHOBHUX TPaB, sIKi 3a0€3MeUy0Th MPUPOIHE ICHYBaHHS
¢b131M4HOiT 0COOU.

BigHocunu 3 TpaHCIUTaHTAIII] HE MOXKYTh 3/IIHCHIOBATHCS 0€3 y4acTi Cy0’ €KTiB,
aKi  Oe3mocepeHb0  ab0  OMOCEPEAKOBAHO  3a0e3MeuyloTh  TPaHCIJIaHTALII0
aHATOMIYHUX MarepiaiiB JOHOPA peUUIi€HTY. TpaHCIIaHTallliHA JISIBHICTh 3arajJoM

HE Ma€ Ha MEeT1 OTPUMaHHA MPUOYTKY Cy0’€KTaMH, SIKi 311HCHIOIOTH TaKl 3aX0/1, X04a



HE BUKIIIOYAETHCS OIUIATHICTh MEIWYHOI MOCIYTH 3 TpaHCIUIAHTAIll BIAMOBIAHO A0
YMOB JIOTOBODY.

JloroBip mpo HagaHHS TPaHCIUIAHTAI[IHOI MOCIYTH Mae O3HAKU JIOTOBOPY
pUETHAHHS 1 € TT1JICTAaBOI0 BUHUKHEHHS MpaB Ta 000B’s13K1B cTopiH. Ha popmyBanHs
3MICTY JIOTOBIPHOTO TIPABOBITHOIICHHS Ba)KJIMBE 3HAYCHHS MAaOTh ITOJIOKCHHS
YUHHOTO 3aKOHOJABCTBA Ta CTaHAAPTH (IIPOTOKOJIM) HAJlaHHA MEIUYHOI JOMOMOTHU
CIIOCOOOM TpaHCIUTaHTAITI].

[IpaBoBmii cTaryc MEOUYHOTO 3aKiaay Ta IHIIMX CyO’€KTIB, MOB’S3aHUX 3
TPAHCIUIAHTAI[IHHOIO JISJIBHICTIO, 3yMOBIIOE€ 1X IHBUIBHY BIJANOBIJAJIBHICTh 3a
HEHAJIe)KHE BHUKOHAHHS CBOiX O000B’s3KiB. Jlo 3a3HaueHuUX CyO’€KTIB MOXe
3aCTOCOBYBATUCS SIK JOTOBIPHA, TaK 1 JIEJTIKTHA [IUBLILHO-TIPABOBA BiMOBIIATbHICTb.
3axony IMBUIBHO-TIPABOBOI BIJAMOBIAIBHOCTI — II€ BMMOTH TMPO BIJIIKOIYBAaHHS
30UTKIB, @ TAKOXK KOMIIEHCalllsl MaifHOBOI 1 MOpalibHO1 KoAu. [Ipu 11bOMy MOBHHHI
BpPaxOBYBATUCA: XapaKTep IMPaBOMOPYIICHHS, MIHOWHA 1 TPUBAIICTh (I3UYHUX Ta
MCUXIYHUX CTPaKJaHb MOTEPHiNOi 0COOM, CyTh Ta BHJl OCOOMCTOrO HEMAWHOBOIO
Onara.

HaykoBa HOBM3Ha pPOOOTH TONATAE Y KOMIUIEKCHOMY JOCIHIIPKEHHI TICIs
npuitHaTTs B 2018 poui 3akony VYkpainu «IIpo 3actocyBaHHs TpaHCIUIAHTALli
AHATOMIYHUX MarepiaiiB JIIOAUHI» MPOOJEMHUX NHUTaHb PETYIIOBAHHS MPAaBOBHX
BIJTHOCHH 3 TPaHCILIAHTAIlli, 3’ICyBaHHS MMPABOBOTO CTaTyCy Cy0’ €KTIB IIUX BIHOCHH,
MIPaBOBOIO PEXKUMY aHATOMIYHUX MarepiajiB, HUBUIbHO-IPaBOBUX (OpM HaJaHHS
MEJUYHOT JTOIIOMOT'H 3 TPaHCILIaHTaIlli. 30KpeMa:

Brnepiie: po3misiHyTO MpaBO Ha TPAHCIUIAHTAIlII0O aHATOMIYHUX MaTepiajiB sK
caMOCTiiiHe 0coOUCTe HeMailHOBE MpaBo (Pi3MUHOI 0cOOU. 3’SICOBAHO, 110 peati3allis
MpaBa Ha MEIUYHY JOTIOMOTY IUISIXOM TPAHCIIAHTAIlli 3HAXOMUTHCS Y B3aEMO3B SI3KY
13 3a1iicHeHHsAM mpaBa Ha AoHopcTBo. LUK Vkpainu He MicTUTh BU3HAYeHHS 00’ €KTa
0COOMCTOTO HEMAHOBOTO TpaBa. AHaJli3 3aKOHOIaBCTBA MPUBOANTH JI0 BUCHOBKY, 110
00’€KTOM 0COOMCTHUX HEMAaMHOBMX MpaB € HeMaTepiaibHi Onara. TpaHcrmaHTaliiHI
3aX0M HE MOXYTh OyTH 3/AlliCHEHI 0e3 aHaTOMIYHUX MarepiajiB (JOHOPCHKUX
opraniB). Ilorpeba B TpaHCIIaHTaIli 3yMOBJIEHAa 3MIACHEHHSIM OCOOHMCTHX

HEMaWHOBUX IIPaB HA OXOPOHY 3[I0POB’ S Ta MEANYHY AoroMory. [Ipu ibomMy BuIaeThCs



HEOOTPYHTOBAHUM MMiAXiJI, 10 (PizuuHa 0c0o0a, sIKii TPAHCIUIAHTYEThCS aHATOMIYHUM
Marepiaj He MOBHMHHA 3HATH MPO 0col0y MoHOpa. TomMy MPOMOHYETHCS BUKIIOYUTU
a63ar apyrwmii 3 4. 3 ¢t1. 290 [IK Ykpaiam.

OOrpyHTOBaHa MO3ULIISI PO 0OOPOTO3ATHICTH AHATOMIYHOTO Martepiaiy, SKHii
Ha OCHOBI MOiH(OPMOBAHOT 3TO/TN TOHOPA TPAHCIUIAHTYETHCS PEIUITIEHTY 1 € (HOPMOIO
3MIIACHEHHS] HEMAaHOBOTO MpaBa Ha JOHOPCTBO, a JJIs PELMIIEHTa — HEMaHOBOTO
npaBa Ha MEIUWYHY JomoMory. B paMkax HeMaiHOBOTO MpaBOBIAHOIIEHHS 3
TpaHCIUIAaHTAIlll 3MIACHIOETHCS peaiizallis 0COOMCTUX HEMaWHOBHUX MpaB (i3UYHOT
0coOH Ha JJOHOPCTBO Ta METUYHY JOTIOMOTY.

CdopmoBaHa no3ullisi CTOCOBHO MPABOBOIO PEKMMY aHATOMIYHUX MaTepialiiB
AK 000POTO3/aTHOr0 00’€KTa HEMAWHOBOIO NPAaBOBIJHOLIEHHS 3 TpaHCIUIAHTalli, B
paMKax SKOTO peaji3yeTbcs 0COOMCTE HEMaHOBE MPaBO Ha JIOHOPCTBO Ta MEIUYHY
nornoMory. OOrpyHTOBaHHMU BHCHOBOK, IIO O3HAaKy HEBIIUY>KYBaHOCTI OCOOMCTOTrO
HEMaWHOBOTO MpaBa Ha JIOHOPCTBO CJIJ PO3YMITH SIK HAJIEKHY BUKIIOYHO (Pi3MUHIN
0co0l NPABOMOYHICTh MPUHAMATH PINIEHHS I[IOJ0 3rOAW HA BWIYYEHHS 3 METOIO
TpaHCIUIAHTAIlll aHAaTOMIYHUX MarepialiB. BcTaHoBIEHO, 1110 0COOIUBICTD BIIHOCHH B
chepl TpaHCIUIaHTalli TMOJNSTae B TOMY, IO OCOOMCTOMY HEMaWHOBOMY IIpaBy
pEeLUITiEHTa HE KOPECHOHAYEThCSl IUBUILHUN O0OB’S30K JOHOpa. Peasnizaliisi cBOro
0COOMCTOTO HEMAWHOBOTO TMpaBa KOKHUM 3 HHUX 3IIHCHIOETHCS HA OCHOBI
OJTHOCTOPOHHBOTO  TPABOYMHY 32 HAABHOCTI TMOIH(GOPMOBAaHOI 3roauM  Ha
TpaHCIUIaHTallif0. MDK JOHOPOM Ta PELUIEHTOM HE BUHHUKAE 3000B’S3JIbHUX
BimHOCHMH. Jlns o00’ekTa HEMAWHOBOTO TMPABOBIIHOIIEHHS 3 TpaHCIUIAHTAIl]
AHATOMIYHUX MaTepiajiiB BJIACTUBI Taki O3HAKM: 1) 3MaTHICTh 3aJ0BIJILHUTU MTOTPEOU
pELUIIIEHTA Y BITHOBIICHHI 3I0pOB’S; 2) MOKJIMBICTD BI1IEHHS (B1IOKPEMIIEHHS) B
TiJiecHO1 cyOcraHIlii AoHOpa; 3) MPUIATHICTH IS TpaHCIUTaHTalil; 4) 00’ €KTUBHO
MmarepianizoBaHa (opma. BusHaueHo mpaBOBUI CTAaTyC yYaCHUKIB MPAaBOBIAHOCHUH 3
TpaHCIUTaHTAIlli. 3ampONOHOBAHO 3 KOJIa MPEJCTABHUKIB, YITIOBHOBAXCHUX HAJTaBaTU
3roJly Ha TPAHCIUIAHTAI[lI0 aHATOMIYHUX MarepiajiB BiJ JOHOpA-TPYIa, BUKIIOYUTH
0ci0, siki 3000B’s13aH1 TTOXOBATH IMOMEPJIOTO, ajie He HAJIeKaTh A0 OJM3bKUX POJIUYIB,

IepeIiuyeHuX B 3aKOHOAABCTBI.



VYnockonaneHo: gediHiiro MmoiHGOPMOBaHOT 3roAM Ha JOHOPCTBO Ta
TpaHCILIAHTAI[II0 AHATOMIYHUX MaTepialiB, sika BUpakeHa B MUCbMOBIN QopMi 1 € J1i€r0
(mpaBOYMHOM); PO3YMIHHS CTPYKTypU HEMaWHOBOTO  TMPABOBITHOLICHHS 3
TpaHCIUIAHTAIll1, SIKa CKJIAJIa€ThCA 3 YUYACHUKIB (JOHOP, MAILIEHT, MEIMYHUHN 3aKiIaa Ta
IHIIMX CyO’€KTiB, y BHUIAJKaX, BCTAHOBJIEHHUX 3aKOHOM), 00’€KTa — aHATOMIUYHUX
MaTepiajiB, 3MICTy — IIpaB Ta 000B’SI3KiB Cy0’ €KTIB HEMAaitHOBOTO MPABOBITHOIICHHS 3
TpaHCIUIAHTAIlll; TpaBoBl (OPMHU OMOCEPENKYBAHHS MEpPEeCcaJkKd aHATOMIYHUX
MaTepiajiiB BiJl TOHOpa PELHUIIIEHTY; MOJIOKEHHS, [0 BU3HAYAIOTh MPABOBHIA CTATyC
MEIUYHUX 3aKJaJiB Ta IHIIUX CyO €KTIB, IMOB’SI3aHMX 3 TPAHCIUIAHTAIIHHOIO
TISUTBHICTIO; TIPOLIEAYypa Ha/laHHS 3TOU HA MOCMEPTHE BUKOPHCTAHHS aHATOMIYHUX
MmarepianaiB JOHOPA-TPyIa; MOJOKEHHS, 10 BHU3HAYAIOTh OCOOJIMBOCTI MPABOBOTO
peXKUMY HeMarepiadbHUX Oyar ik 00’ €KTiB IMBUIBHUX MPABOBIIHOCHH.

Halynu momanblioro po3BUTKY: KOHLEMIISI PO3YMIHHA HEMAalHOBHX Onar siK
00’€KTIB OCOOMCTHX HEMaWHOBMX IIpaB; 3acaja O0OOPOTO3JaTHOCTI aHATOMIYHHUX
MaTepiaiiB K 00’€KTiB HEMAHOBOIO MPAaBOBIIHOUIEHHS 3 TpPaHCIUIAHTALli; O3HAKU
HEMalHOBOTO MPABOBIJHOIICHHS 3 TPaHCIUIAHTALll AHATOMIYHMX MarepiajiiB: a)
HAJEXKHICTh MpaBa BCIM (GI3MYHUM 0co0aM, SKHM MOTpiOHA Meau4Ha JOTOMOTa
CIOCOOOM TpaHCIUIaHTaIlll; O0) HEMOXJUBICTh TPOIIOBOi OILIIHKA aHATOMIYHHUX
MarepialiB, B) MaTepiaiizoBaHa (GopMa JOHOPCHKUX OPTaHiB; T') MPE3yMIIIisl 3T0IU
JIOHOpA Ta PEIUITIEHTA Ha TPAHCIUIAHTAIIIIO; T) TOJOKESHHS 100 00CATY JI1€31aTHOCTI
JIOHOpA Ta PELUITIEHTA Ha 31MCHEHHSI 0COOMCTUX HEMAWHOBUX MPaB; 1) IPUIIHUCH, IO
PETYIIOIOTh THCTUTYT MPEICTaBHUIITBA Y BIMHOCHMHAX TPAHCIIAHTAIli aHATOMIYHUX
MaTepialiB; €) MOJOKEHHS, [0 aHATOMIYHI MaTepiajy He MatOTh IPOILIOBOT OLIHKH 1 HE
MOXYTh OyTH TpEeIMETOM JIOTOBOpIB (MPABOYMHIB), SIKI ONOCEPEIKOBYIOThH
KOMEPUIHHUA MHUBUILHUN 000POT; €) MPaBOBHM MEXaHI3M JIOTOBIPHOI Ta JETIKTHOI
IIMBUIHLHO-TIPABOBOI  BIJAMOBIIAJILHOCTI MEAWMYHUX 3aKJaJiB Ta I1HIIUX CYO €KTIB,
MOB’SI3aHMX 3 TPAHCIUIAHTAIIIHHOIO A1SUTBHICTIO.

OOrpyHTOBaHI 32 pe3ybTaTaMy A0CIIKEHHS TEOPETUYHI BUCHOBKH JO3BOJIUIIU
chopMyoBaTH  KOHKPETHI  MPOMO3MINT  IIOA0  YAOCKOHAJEHHS  MPAaBOBOTO
pEeryiaioBaHHS  TpPAHCIUIAHTALIMHUX  BIAHOCHH. Pe3ynmpratm  guceprauiifHOro

JOCIIIJIKEHHS. MOXKYTh OyTH BUKOPHUCTaH1 y HAyKOBiHM Ta JOCHIAHIN MIsITBHOCTI y cepi



aHai3y 0COOMCTUX HEMaWHOBMX IpaB Ha JOHOPCTBO, MEAMYHY JOMOMOTY, HUIIXOM
HAJaHHS TPAHCIUIAHTALIMHUX TOCIyr. Marepiaan AMCEepTaIiitHOrO JOCIHiIKESHHS
MOXXYTh OyTH BUKOPHCTaHI TPH IMATOTOBI[l HABYAIBHO-METOAWYHUX IOCIOHHUKIB,
HIPYYHUKIB, JJIsI TPOBEICHHS 3aHATh 3 Kypcy «lluBiipHe mpaBo VYkpaiHu» Ta
«Mennune npaBo Ykpainm», cneukypcey «lIpaBoBe peryiroBaHHs MEAUYHUX MOCITYT.

AmHani3 EMIIIPUYHOTO Matepiany CIpUITUME YHOPSIKYBaHHIO
IPaBO3aCTOCYBAIBLHOT PAKTUKHU.

Kiro4oBi cioBa: ocoOuCTI HeMailHOBI BiIHOCHMHH, aHAaTOMIUHI Marepiaiu,
TpaHCIUIAHTAIlisl, UBIJIbHA MPABOCYO’ €EKTHICTh (DI3UYHOT OCOOM, TMPABOBUU CTATyC
JIOHOpA, TPABOBUU CTaTyC pEIUIIEHTa, CYO0’€KT TpaHCIUIAHTALINHOT ISUIbHOCTI,
HEMaWHOBE IMPABOBITHOIICHHS 3 TpPaHCIUIAHTAllli, MPaBOBI (OPMU TpPaHCIIAHTAIII],

MCIHWYHA ITIOCIyTa, IOCMCPTHE TOHOPCTBO.



SUMMARY

Zborivskyi Y.-A.Y. Civil law regulation of transplantation of human

anatomical materials. — Qualifying scientific work published as a manuscript.

A dissertation for the degree of Doctor of Philosophy in specialty 081 Law (field
of knowledge — 08 Law). — Ivan Franko National University of Lviv, Lviv, 2023.

The relevance of the study is due to the novelization of legislation in the field of
transplantation and the need to clarify the specifics of the exercise of personal non-
property rights to donation, health care and medical assistance in the context of
providing medical transplantation services. It is also important to establish the legal
regime of anatomical materials as objects of non-property relations.

The result of the study is the development of recommendations based on the
analysis of judicial practice to the current legislation on transplantation activity.

Section 1 «General Theoretical Characteristics of Non-Property Legal
Relationships on Transplantation of Anatomical Materials)» consists of two
subsections and is devoted to the analysis of the source base for regulation of
transplantation activities, and to clarifying the legal nature of non-property relations
arising from the exercise of personal non-property rights to health care, medical care,
and donation using anatomical materials. The author defines the structure and
peculiarities of non-property legal relations in relation to donor organ transplantation.

The peculiarity of personal non-property rights is that they are closely related to
the individual. An individual exercises personal non-property rights independently.
Among the personal non-property rights aimed at ensuring the natural existence of a
person, an important place is occupied by the right to donation, health care, medical
care and related information about the health status of an individual.

The implementation of transplantation measures to realize the personal non-
property right to donation, health care, medical assistance, and sometimes even life, is
impossible without donor organs. Materialized anatomical materials separated from the

human body are a structural element of the non-property legal relationship of



transplantation. The right to transplantation exists in two planes: as a personal non-
property right of an individual and as an element of a non-property legal relationship.

The right to donation and medical care through transplantation of anatomical
materials is exercised within the framework of a regulatory civil legal relationship
involving a medical institution, other entities related to transplantation activities, a
donor and a recipient. Anatomical materials are the objects of non-property legal
relations on transplantation.

Depending on the purpose pursued by the parties to the non-property
transplantation legal relationship, their rights and obligations that constitute the content
of the commented relations will be specified. These rights and obligations are to
comply with the standards and procedures in the field of transplantation, as well as the
terms of contracts for the provision of medical care by transplantation, as defined by
law.

Section II «Anatomical Materials as an Object of Non-Property Legal
Relationship in Transplantation» contains three subsections which analyze the legal
regime of anatomical materials as objects of civil rights, the peculiarities of their
turnover, and the legal forms of medical care in the field of transplantation.

Anatomical material cannot have the legal regime of an object of civil rights,
being an element of human bodily substance. At this stage, we are talking about the
personal non-property right of an individual to donate or transplant anatomical material
in order to ensure the right to medical care. In the case of removal of anatomical
material from the human body, it becomes an object of non-property civil turnover. Its
peculiarity lies in the fact that materialized human substance in the form of an organ
(its part) or other anatomical material has no monetary value.

Legal relations on transplantation are a legal form of realization of personal non-
property rights that ensure the natural existence of a person. Anatomical material
separated from the donor's bodily substance prior to transplantation to the recipient is
an independent non-property object that has a materialized form. Despite the
materialized form of anatomical materials separated from the human body, they cannot
be identified with things. Anatomical materials are used not to satisfy the material

needs of an individual, but to exercise personal non-property rights to donation and



medical care. Anatomical material is a materialized object of non-property legal
relations. However, despite the "embodied" nature of anatomical material, it cannot be
considered as a material good.

The legal form of mediation of the turnover of anatomical materials is a medical
transplant service provided by an authorized (licensed) medical institution. The right
to medical services is an integral element of the content of the personal non-property
right to medical care. In the context of the civil turnover of anatomical materials, a
medical service is a certain good consumed in the process of its provision. The purpose
of the medical service of transplantation of anatomical materials is to realize personal
non-property rights to health care, medical assistance and donation.

Section III «Legal Status of Participants in Legal Relationships on
Transplantation of Anatomical Materials» consists of three subsections that analyze
the legal status of donors, recipients, medical institutions and other participants in legal
relations on transplantation of anatomical materials.

The legal status of a donor in the Civil Code of Ukraine and the Law of Ukraine
"On the Application of Transplantation of Anatomical Materials to Humans" is
determined taking into account a certain amount of legal capacity necessary for the
independent exercise of the personal non-property right to donate. At the same time,
the intended use of the donor organ and its type is of legal importance. At the same
time, the legislator distinguishes the peculiarities of legal regulation of two types of
donation: transplantation of anatomical materials from a living donor and a cadaveric
donor.

In the transplantation relations, the donor has no obligations to the recipient, as
his or her consent to transplantation is expressed in the form of a unilateral transaction
made by him or her personally and/or by a representative. Consent to the posthumous
use of anatomical materials for transplantation should be considered as a volitional act
in the form of a transaction, which is a way to exercise the donor's personal non-
property right expressed during his or her lifetime. Consent to the use of anatomical
materials of a deceased individual is granted by his/her close relatives (spouse,

children, parents, siblings). A person who is obliged to bury the deceased, but does not



belong to the close relatives listed in the legislation, should be excluded from the circle
of entities authorized to give such consent.

A recipient is a party to a civil legal relationship for the transplantation of
anatomical materials. An individual acquires the status of a patient (recipient) as a
result of the exercise of a personal non-property right to healthcare and medical care.
The legal fact for acquiring the rights and obligations of the recipient is the consent of
the person or, in cases provided for by law, the representatives. In cases where the
patient is in an emergency condition that poses a direct and imminent threat to his or
her life, medical care with the use of transplantation is provided without the consent of
the recipient or his or her legal representatives. The possibility of medical intervention
without the recipient's consent is based on the understanding of the right to medical
care as a personal non-property right.

The recipient has the right to confidentiality of information about his or her
health status. This right is derived from the right to medical care and is listed in the
Civil Code of Ukraine among the personal non-property rights that ensure the natural
existence of an individual.

Transplantation relations cannot be carried out without the participation of
entities that directly or indirectly provide transplantation of donor anatomical materials
to the recipient. In general, transplantation activities are not intended to generate profit
for the entities involved, although payment for transplantation services in accordance
with the terms of the contract is not excluded.

A transplantation service agreement has the features of an adhesion agreement
and is the basis for the rights and obligations of the parties. The provisions of the
current legislation and standards (protocols) for the provision of medical care by means
of transplantation are important for the formation of the content of the contractual legal
relationship.

The legal status of a medical institution and other entities related to
transplantation activities determines their civil liability for improper performance of
their duties. These entities may be subject to both contractual and tort civil liability.
Measures of civil liability include claims for damages, as well as compensation for

property and moral damages. The nature of the offense, the depth and duration of



physical and mental suffering of the injured person, and the nature and type of personal
non-property benefit should be taken into account.

The scientific novelty of the work lies in a comprehensive study, following the
adoption in 2018 of the Law of Ukraine "On the Application of Transplantation of
Anatomical Materials to Humans", of the problematic issues of regulating legal
relations on transplantation, clarifying the legal status of the subjects of these relations,
the legal regime of anatomical materials, and civil law forms of providing medical care
for transplantation. In particular:

For the first time: the author considers the right to transplantation of anatomical
materials as an independent personal non-property right of an individual. It is
established that the realization of the right to medical care through transplantation is
interrelated with the exercise of the right to donation. The Civil Code of Ukraine does
not contain a definition of the object of a personal non-property right. The analysis of
the legislation leads to the conclusion that the object of personal non-property rights is
intangible goods. Transplantation activities cannot be carried out without anatomical
materials (donor organs). The need for transplantation is caused by the exercise of
personal non-property rights to health care and medical assistance. At the same time, it
seems unreasonable to assume that an individual who receives anatomical material
should not know the identity of the donor. Therefore, it is proposed to exclude the
second paragraph of Part 3 of Article 290 of the Civil Code of Ukraine.

The author substantiates the position on the turnover of anatomical material
which, based on the informed consent of the donor, is transplanted to the recipient and
is a form of exercise of the non-property right to donation, and for the recipient - the
non-property right to medical care. Within the framework of the non-property legal
relationship on transplantation, the personal non-property rights of an individual to
donation and medical care are exercised.

The author formulates a position on the legal regime of anatomical materials as
a negotiable object of non-property legal relations in transplantation, within which the
personal non-property right to donation and medical care is realized. The author
concludes that the feature of inalienability of the personal non-property right to

donation should be understood as the right of an individual to make a decision on



consent to removal of anatomical materials for the purpose of transplantation. It is
established that the peculiarity of relations in the field of transplantation is that the
recipient's personal non-property right does not correspond to the donor's civil
obligation. Each of them exercises his/her personal non-property right on the basis of
a unilateral transaction, provided that he/she has given informed consent to
transplantation. No binding relationship arises between the donor and the recipient. The
following features are characteristic of the object of a non-property legal relationship
for the transplantation of anatomical materials: 1) ability to meet the recipient's needs
for health restoration; 2) possibility of separation (detachment) from the donor's bodily
substance; 3) suitability for transplantation; 4) objectively materialized form. The
author defines the legal status of participants to transplantation legal relations. The
author proposes to exclude from the circle of representatives authorized to give consent
to transplantation of anatomical materials from a cadaveric donor the persons who are
obliged to bury the deceased.

Improved: the definition of informed consent to donation and transplantation of
anatomical materials, which is expressed in writing and is an action (transaction);
understanding of the structure of non-property legal relations in transplantation, which
consists of participants (donor, patient, medical institution and other entities, in cases
established by law), object - anatomical materials, content - rights and obligations of
the subjects of non-property legal relations in transplantation; legal forms of mediation
of transplantation of anatomical materials from a donor to a recipient; provisions
defining the legal status of medical institutions and other entities related to
transplantation activities; procedure for granting consent to the posthumous use of
anatomical materials of a donor-cadaver; provisions defining the peculiarities of the
legal regime of intangible goods as objects of civil legal relations.

Were further developed: the concept of understanding of non-property benefits
as objects of personal non-property rights; the principle of turnover of anatomical
materials as objects of non-property legal relations in transplantation; signs of non-
property legal relations in transplantation of anatomical materials: a) the right belongs
to all individuals who need medical care through transplantation; b) the impossibility

of monetary valuation of anatomical materials; c) the materialized form of donor



organs; d) the presumption of consent of the donor and recipient to transplantation; )
provisions on the scope of the donor's and recipient's capacity to exercise personal non-
property rights; e) provisions regulating the institution of representation in the
transplantation of anatomical materials; f) provisions that anatomical materials have
no monetary value and cannot be the subject of contracts (transactions) that mediate
commercial civil turnover; g) legal mechanism of contractual and tort civil liability of
medical institutions and other entities related to transplantation activities.

The theoretical conclusions based on the results of the study made it possible to
formulate specific proposals for improving the legal regulation of transplantation
relations. The results of the dissertation research can be used in scientific and research
activities in the field of analysis of personal non-property rights to donation, medical
care through the provision of transplantation services. The materials of the dissertation
research can be used in the preparation of teaching aids, textbooks, for conducting
classes in the course "Civil Law of Ukraine" and "Medical Law of Ukraine", special
course "Legal Regulation of Medical Services".

The analysis of the empirical material will contribute to the streamlining of law
enforcement practice.

Keywords: personal non-property relations, anatomical materials,
transplantation, civil legal identity of an individual, legal status of a donor, legal status
of a recipient, transplantation entity, non-property legal relationship on transplantation,

legal forms of transplantation, medical service, posthumous donation.
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