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lynesuu K. A. Mopgeni opranizanii Ta NpOBEIEHHS CYJIOBOI E€KCHEPTU3U Y
KpUMIHAJIbHOMY CYJIOYMHCTBI B JepkaBax €Bponu 1 B Ykpaini. - Ksamidikariiina
HayKOBa Mpallsd Ha TIpaBax pyKOIHCY.

JHucepTaiiisa Ha 3100yTTs HAYKOBOTO CTyMEHs JokTopa ¢imocodii 3 ramysi 3HaHb 08
[IpaBo 3a cneuianpHicTiO 081 IlpaBo. — JIbBIBChKMI HAlIOHAJIIBHUI YHIBEPCUTET IMEHI
IBana ®panka, JIbBiB, 2023.

JlucepTariiiina poOoTa € MepIIuM HayKOBUM JTOCIIIKEHHSIM B YKpaiHi, y SKOMY Ha
MOHOIpa(IYHOMY PIBHI KOMIUIEKCHO PO3IJIIHYTO MIAXOAM OKPEMUX Jep:kaB €Bpornu Ta
Ykpainu 10 oprasizaiii Ta MpOBEACHHS CY0BO1 €KCIIEPTH3H, BHOKPEMIICHO TEOPETHYHI
MOJIEl 3alydeHHS eKclepTa y KpUMIHAIbHOMY CYAOYHHCTBI Ta iX XapaKTepHi
0COOJIMBOCTI, a TaKOK C(hOPMOBAHO BUCHOBKHU Ta PEKOMEH/IAIIT 3 METOI0 BIOCKOHAJICHHS
CUCTEMH OpraHi3allii Ta MpoBEJICHHS CyI0OBOI €KCIIEPTH3U B Y KpaiHi.

V' nepwomy po3oini «Memooonoziuni 0cHO8U O0O0CHIONCeHHs opeaHizayii ma
npo8eOeHHs: CY0080i eKcnepmusu y KPUMIHAIbHOMY CYOOUYUHCMEI €BPONEUCLKUX
oeparcasy PO3TISTHYTO MOHATTS, XapaKTEpHI PUCH Ta KpUTEP1i BUOKPEMIIEHHS CY4aCHUX
MoJieTiel 3alTydeHHs eKCcTepTa y KpuMiHaIbHE MPOBAKEHHS, BUOKPEMIICHO iX MepeBaru
Ta HEAOJIKU.

CdopmoBaHO TIOHATTSA «MOJIENb  3aJydyeHHS CeKCIepTa Y KpHUMiHaJIbHE
IIPOBAKCHHS», T IKUM TPOTIOHYETHCS PO3YMITH aOCTpakTHY (GopMy BimoOpa>keHHS
MpaBoBO1 MIMCHOCTI (CHUCTEMy, 3pa3oK), SKa € Ha0OpoM Opra”i3aliiHuX Ta
MPOLIECYATbHUX XapaKTEPUCTHUK, IO JO3BOJIAIOTH BUOKPEMHTH ii SIK YHIKAIBHY, Ta 3a
pe3yNbTaTaMy aHaJi3y TaKMX XapaKTEPUCTUK CIIPOTHO3YBATH OCOOIMBOCTI Ta HACHIIKU
y4acTi CyZ0OBOTO €KCIIEPTa Y KPpUMIHATLHOMY MPOBAHKCHHI.

3anpornoHOBaHO PO3IJSAATH TaKl KpUTepii po3MEKyBaHHS MOJENEH 3alydeHHs
eKCIiepTa y KpUMIiHAIbHE MPOBAKCHHS SIK CYO’€KT, YIOBHOB)XCHHH Ha 3allydeHHS
eKCIepTa; MOXKIIMBOCTI Cy/ly BIUIMBATH Ha 3aJy4€HHS €KCIIepTa; MpoleCyalbHUN CTaTyC
oco0u 31 cHeliaJbHUMHU 3HAHHSIMHU Y KPHUMIHAJIBHOMY MPOBAJKEHHI; OpraHizailiiiHi

BUMOTH JI0 0CO0H, sIKa MOXke OYTH 3allydeHa €KCIIePTOM y KpUMIHATIBHOMY HPOBaIKEHHI1



(mMuTaHHA aKpenuTallli eKCrepTa, BKIIOUEHHS J0 PEECTPIB CYAOBUX EKCIEPTIB Ta 1H.);
KUIBKICTh €KCHEpTiB, SIKI MOXYTh OpaTH y4yacTh y KOHKPETHOMY KpPHMIHAJIbHOMY
MIPOBAKEHH1; MPABO Ha MPOBEICHHS MEPEXPECHOTO JAOMUTY SKCIIepTa.

VY nocnikeHH1 BAOKPEMIIEHI TaKl Cyd4acH1 TEOPETUYHI MOJIeN1 3aTyYeHHS eKCIepTa
y KpUMIHAQJIBHE MPOBAHKCHHSI SIK 3MarajbHy, PO3IIYKOBY Ta 3MilllaHy. 3a3HA4arOThCsI
HACTYITHI 03HAKH 3MarajbHOI MOJIEIi 3aTy4YeHHS €KCIIepTa y KpUMiHaIbHE MTPOBaKCHHS:
IIPaBO CTOPIH CAMOCTIMHO 3aJlydaTH €KCIepTa JJIs MPOBEJCHHS CKCIIEPTH3; MaCHBHUN
Cyll; eKcrepT HaOyBa€e CTAaTyCy CBIKa Yy MPOBAJKEHHI; BIJICYTHsI 0OOB’SI3KOBa BUMOTa
moa0 ceprudikaiii 4 akpeauTalii CBIIKIB-€KCIIEPTIB Ta BKJIIOYEHHS JI0 PEECTPIB
CYJIOBUX CKCIIEPTIB; iICHYE IMPABO HA NIEPEXPECHUH JIOMUT CBiKa-CKCIIepTa.

Cepen oO3HaK pO3NIYKOBOI MOl 3alydeHHS eKclepTa y KpUMiHaJIbHE
IIPOBAKCHHST BUOKPEMIICHO: «IIPEACTAaBHUK JeP>KaBU» B 0CO01 CIIIUOTO Cya1 ado Cy1y
K CyO’€KT 3aydeHHsI €KCIIepTa; BiJICYTHE MPABO y CTOPOHU 3aXHUCTY Ta MOTEPIILIOrO
CaMOCTIMHO 3ajy4yaTd €eKCIepTa; CyJl MOXe Ha0yBaTH «aKTHBHHX» ITOBHOBAXKEHb;
eKCTIEpPTH HaJUJIeH] CAMOCTIMHUM CTaTyCOM €KCIepTa BiJIMOBIIHO J0 MPOIECyaIbHOTO
3aKOHOJ/IABCTBA; ICHYEe OOOB’S3KOBa BHMOTa IIOJA0 cepTUdIKamii Yu aKpeauTaIlii
€KCIIePTIB; €KCIEPTH BXOASTH IO PEECTPIB €KCIEPTIB; BIICYTHE MPABO HA MEPEXPECHUN
JIOTIUT EKCTIepTa.

ApryMEeHTOBaHO TMOJOKEHHS II0JI0 MOEAHAHHS O3HAK PO3IIYKOBOI Ta 3MarajibHOI
MOJICJIeH 3a 3MIIIaHOT MOJIEIII 3IyYeHHs eKCIIepTa, sIKi MOKYTh OyTH BapiaTUBHUMH Y
JIEp>KaBi, sKa BOPOBAKYE TaKy MOJENb. BHOkpeMieHo cy0’ €KT 3alydeHHs eKcrepTa y
MPOBAKEHHS (30KpeMa WIEThCA SK MPO MOXKIMBICTH CTOPIH 3ajydaTd €Kcrepra y
KpUMIiHaJbHE TPOBAKCHHS, TaK 1 MOBHOBAXEHHS CYyAYy 3a BJIACHOKO 1HIIIATHBOIO
CaMOCTIMHO 3allydaTH eKCIepTa) sK KIIYOBY XapaKTEPUCTHUKY 3MIIIaHOI MOJeni
3aITy9eHHS €KCIEPTa Y KpUMiHAJIbHE TPOBAKCHHS.

CucteMHO TMpoaHANI30BaHO MPAKTUKY 3actocyBaHHs cT. 6 E€KIUI mono
JTOTPUMAHHS JEP’KaBOIO TMpaBa HA CIIPABEIMBUH CY/I, SIKE € YHIBEPCAITHHOIO 3aCaJI010 Ta
METOI0 Oprasizaiii Ta TMPOBEAEHHS CYAOBOI EKCIEPTU3UM Ta METOJO0JIOTTYHOIO

MepeyMOBOIO JOCIIIIKEHHS.



OTtpumanu MOJANBIIMA PO3BUTOK MIAXOAM 1O PO3YMIHHS 3MICTY TrapaHTId
3MarajbHOCT1 CTOPIH y CYJOYMHCTBI i pIBHOCTI 3aCO01B JOKA3yBaHHS; PO3IJSAY CIIPAaBU
Ha OCHOBI JIOKa3iB, OTPUMaHUX BIANOBIAHO /0 3aKOHY; MpaBa Ha JOCTaTHIM 4Yac 1
MOXJIMBOCT1, HEOOXI1JIH1 JIJIsl TIJTOTOBKH CBOT'O 3aXHUCTY, K1 € BU3HAYAJIBLHUMH IIiJT 4ac
oprasizaiii Ta MpOBEACHHS CYJOBO1 €KCIIEPTU3U Y KPUMIHAIBHOMY IIPOBAI>KEHHI.

V' opyeomy poszoini «Xapaxmepucmuxa mooleneti opeauizayii ma npoeeodeHHs
cy0o60i excnepmusu 6 Oeposcagax €eponuy 3IIMCHEHO CHCTEMaTU30BAaHUN OTJIS
opraHizamii CyJI0BOi eKcrmepTu3u (CyJOBO-€KCHEPTHOT MISTILHOCTI) B OKPEMHX
eBponeiicbkux aepxkaax (Itanii, ®pannii, ®PH, Benukiit bputanii (Anrmii Ta Yensci),
benerii, llIBeitnapii, Hinepnannax, [onsui, JIutei, Jlateii, EcTonii, Yexii Ta iHmux) 1
BHBEJICHO MOJIEJI1 3AJTyYeHHS €KCIIepTa y KpUMiHAJIbHE TTPOBAKCHHS B IIMX JIepKaBax.

VY tpetbomy po3aini «I apmonizayis 3axonooascmea Ykpainu y eanysi opeanizayii
ma nopsaoKy npoeedeHHs CY0080i eKcnepmu3 y KPUMIHATbHOMY CYOOUUHCMEI i3
3AKOHOOABCMBOM EBPONEUCHLKUX 0epaHcasy, KM MPUCBIYECHO OKPECIEHHIO MOKIUBUX
HanpsiMiB  peOpMYBaHHS I1HCTUTYTY CYJIOBOI €KCIEPTHU3U Y KPUMIHAJIBHOMY
POBAJKEHH1 YKpaiHU BIAMOBIAHO O KpAaIUX €BPOINEUCHKUX CTaHAAPTIB Ta 3 METOIO
3abe3reueHHs peaiizalii npaBa Ha cupaBequBui cya cr.6 €KIIJI, 3xiiicHeno aHami3
3apeectpoBannx y BepxoBuiii Panmi VYkpainu 3akoHOmaBumx iHIIIATUB y cdepi
opraHizamii Ta TPOBEJAEHHS CYIOBOI EKCIEPTHU3H, a TaKOX BIPOBAHKECHUX 3a iX
pe3yNibTaTaMu 3MiH JI0 3aKOHOJIaBCTBA, HEJOIKU 1X IPaBO3aCTOCYBAHHS.

ApPryMEHTOBAaHO JIOPEYHICTh CKACyBaHHS MOHOTOJII JEpKAaBHUX EKCHEPTHHUX
ycTaHOB B YKpaiHi; BHeceHHS 3MiH no nucnosuilii 4.1 cr. 384 KK Vkpainu, sika
nepenbavae BIAMOBIAAIBHICTH 3a CKJIQJACHHS 3aBIIOMO HEMPAaBAMBOTO BHUCHOBKY
eKcrepTa B YacTHHI YMOB (TiMOTE3HW), KOJIW CKJIQJACHHS 3aBiIOMO HEMPaBIUBOTO
BUCHOBKY CYJOBHM €KCIIEPTOM BBaXKAEThCA KPUMIHAIBHO-KAPAHUM  JISTHHSM;
3aMpPOTIOHOBAHO KOHIIETI[IF0 IPE3yMIIIii TOCTOBIPHOCTI BUCHOBKY €KCIIEpTa, ICHYBaHHS
AKOT MOXXJIMBE 32 YMOB 3a0€3MeUeHHS HAJICKHUX MPOILEAYyp IOMYCKYy 10 mpodecii
CyJIOBOT0 €KCIepTa Ta 3alpOBAKEHHS 3aKOHOJABUUX MOXIJIMBOCTEH [JIsi TEPEBIPKHU
HE3aJIe)KHOCTI Ta 00’€KTUBHOCTI €KCIepTa LUISXOM PO3POOJIECHHS AIEBUX MEXaHI3MIB

MPUTIATHEHHS OCTAaHHBOTO JO BIAMOBIAATBLHOCTI; BUSBICHO 3aKOHO/JAaBYl MPOTAJIMHHU B



cepi opranizailii Ta IpoBeJACHHS CYJ0BOT €KCIIEPTU3HU IT1J] 4aC BOEHHOTO CTaHy B YKpaiHi
y 3B’43KYy 3 NOBHOMACIITAa0OHUM BTOPTHEHHSM pOCIMCBKOi (eaepauii B YkpaiHy Ta
3alpOINOHOBAHO 3MIHU Y 3aKOHO/IaBY1 aKTH 3 METOIO 1X MOJI0JIaHHS.

30KpeMa po3riAlaeThCsl HEOOXITHICTh: BHeceHHs 3MiH y Haka3z MinictepcTBa
BHYTpIIIHIX copaB Ykpainu, MiHicTepcTBa OXOpoHU 310poB's Ykpainu, Odicy
I'enepansHoro nmpokypopa «IIpo 3arBepmxenns Ilopsanky B3aeMoaii MK OpraHaMu Ta
nigpo3aiiamu  HarionaneHoi mominii YkpaiHu, 3akiagamMu OXOpPOHH 3J0pOB'S Ta
opraHamMu TPOKypaTypu YKpaiHM NMpH BCTAHOBJICHHI (akTy CMEpPTi JIFOJAWHH TIiJ 4Yac
BOEHHOTO cTaHy Ha Teputopii Ykpainu» No 177/450/46 Big 09.03.2022 p. B yacTuHi
YIIOBHOBKEHUX CYO’EKTIB 1 MPOIEAYPH MPOBEACHHS CYJOBO-MEIMYHOT EKCIIEPTHU3H 3
METOI0 TIPHBEACHHS Y BIiINMoBigHICTE 10 monoxeHb KIIK VYikpaiHu; MOHMKCHHS
CTaHJApTy JO0Ka3iB MIISAXOM BHeCEeHHsS 3MiH a0 cT. 615 KIIK B wactuHi BiZMOBHU Bif
000B’I3KOBOT'0 MPOBEJICHHS CY/I0BO-MEIMYHOI EKCIIEPTU3N Y MPOBAKCHHIX TIPO BOEHHI
3IOYMHU Yy pa3i 00’ €KTUBHOT HEMOXKIIMBOCTI BYACHOTO ii MPOBEACHHS 3 METOIO
3a0e3MneueHHsl TOTPUMAaHH KPUMIHAIBHOI MPOIIEAYPH M1 Yac PO3CIIiyBaHHS 3JI0UMHIB,
BUYMHIOBAHUX BIHCHKOBOCHYKOOBLSAMH pd Ha TepUTOpii YKpaiHH; BpaxyBaHHS NpU
3aJIy4eHH1 1H03eMHHX (axiBI[iB 10 MPOBEICHHS CYAOBO-EKCIIEPTHUX JOCIIKEeHb CT. 10
Ta cT. 23 3akony Ykpainu «IIpo cymnoBy ekcriepTu3y» Ijisi MOKIMBOCTI BUKOPUCTAHHS
pe3yIbTaTIB TaKUX JOCIIDKCHb B TMOAANBIIOMY B KPUMIHAJIBHOMY IPOBAKEHHI SIK
JOTTyCTUMHUIN BUCHOBOK eKcriepTa; nepeadauntu y 4. 1 ct. 244 KIIK npoBeneHHs cya10BOi
eKCIIepTH3u 3a KomT JlepskaBHOTO OIOKETY JUIsl MOTEPIIUINX BiJ BOEHHHX 3JI0YMHIB,
3mounHiB mpot Mupy (posnin XX «KpuMiHanbHI TpPaBOMOPYIIEHHS TPOTH MHUDY,
Oes3reku JII0ACTBA Ta MDbKHapogHoro mpaBonopsaaky» KK) 3amins nHallOinbin moBHOI
peamizamii iXHIX mTpaB, Ta, 30KpeMa, 3acaJd 3MarajbHOCTI y KpPHUMIHAJIBHOMY
MPOBAKEHH1, 0€3 HeOOXITHOCTI TOBENeHHS (aKTy HEMOXIIMBOCTI 3aTyUeHHS eKCIepTa
CaMOCTIMHO 4Yepe3 BIJACYTHICTh KOINTIB, 3a YMOBH HEMPOBEJCHHS BIAMOBIIHOI
EKCIIEPTU3U CTOPOHOIO OOBMHYBA4YECHHS YW 11 BIIMOBH TMOCTaBUTHU TEPE]] €KCIEPTOM
3aMUTaHHA Ha Mpono3uilito norepnuioro (m. 2 4. 1 ct. 244 KIIK).

3anporoHOBaHO TMOMIMPEHHSI TrapaHTid, cdopmyiboBaHux npaktukorw CCILI

u1o/10 3actocyBanHs ct. 6 €KILJI, 30kpema mmpaBa camoCTIiTHO 3BepTATUCS 0 €KCIepTa 3



METOI0 OTPUMAaHHS BUCHOBKY Il HACTYMMHOTO WMOr0 BUKOPUCTAHHS SK JOKazy Yy
KPUMIHAJIbHOMY MpPOBA/KE€HHI, ydacTi y JONHUTI €KCIepTa Ta IHIIKUX MpaB, SKUMHU
HAJIJICHI CTOPOHU KPUMIHAJIBHOTO TMPOBA/KEHHS — Ha MOTEPHUIOro; JOMOBHEHO
apryMEHTAIli}0 HAayKOBI[IB MPO JOIUIBHICTh HAJUJICHHS IMOTEPILIOr0 MpolecyaaTbHUM
MIPaBOM CaMOCTIMHO 3aJly4aTH CYJIOBOTO €KCIiepTa y CTajli 10CYJ0BOTO pO3CiyBaHHS B
VYkpaiHi.

OTtpumanu TOAQNBIINN PO3BUTOK TMOJOXKEHHS MPO CHOCOOM JOCHIIKCHHS 1
NEepEBIPKU BUCHOBKY €KCIIEPTa, sIKI CIIPUSITUMYTh HOTO OI[IHIII, 30KpeMa: periiaMeHTaIlis
MpOLIEAYPU PEIEH3yBaHHS BUCHOBKY €KCIEPTa; 3alpOBaJKEHHSI TOPSAKY TOJaHHS
CIUILHOTO €KCIIEPTHOTO BUCHOBKY, CKJIAJIEHOTO IIiJ 4ac CYJ0BOTO PO3TJISAY; HaBUaHHS
IPOKYpOPIB, aJBOKATIB, CYJJIB HAyKOBOi METOJOJOTil CYJOBUX €KCIepTU3 s
BU3HAYEHHS JOCTOBIPHOCTI BHCHOBKIB E€KCHEPTIB; TiepeA0adyeHHs] «EKCIEePTHUX

PaJHUKIBY TIPU CyAax.

TeopeTnuHi MOJOXKEHHS, OTPUMAaHI BUCHOBKHM Ta IMPOMO3UIT MOXYTh OyTH
BUKOPUCTaHI: y npagomeopiocmi — JJIsl BIOCKOHAJICHHs PEryJIIOBaHHs OpraHizaii Ta
IPOBEJICHHS CYIOBOI €KCIEPTU3U, 30KpeMa HUIIXOM (OPMYBAaHHS MPOIO3HUIIIA 1100
BHeceHHs 3MiH y KITK Ykpainu Ta 3aKOHOJIaBCTBO, SIK€ BU3HAYAE IMPABOB1, OpTraHi3aIiiiHi
1 (iHAaHCOBI OCHOBHM CYJIOBO-€KCIIEPTHO1 MISUIBHOCTI; )y  MpaABo3acmMocCy8aHHi — IS
BJIOCKOHAJICHHS MPAKTHYHOI AISILHOCTI MPEJICTaBHUKIB OpraHiB KpUMiHAIBHOT FOCTHIIIT
Ta BHUPOOJEHHS TIAXO/IB, OPIEHTOBAHMX HA HAWOUIBII MOBHE 3a0€3MEUCHHs IIpaB
CTOPOHHM 3aXUCTY Ta MOTEPITUIOTO MiJ Yac 3IHCHEHHS KPUMIHATBHOTO MPOBAKEHHS Y
BUIAJIKaX 3aTYYCHHS €KCTepTa Y KpUMiHAIbHE TIPOBAIKEHHS; ¥ HAYKOGIU OisbHOCII —
JUI.  TIONANBIIMX HAYKOBHUX JIOCHI/DKCHb OpraHi3amifHUX Ta MpolecyaabHUX
0COOJIMBOCTEH CYAOBOI €KCHEPTU3H; V HABUANIbHOM)Y Npoyeci — TPHU BUKIAJAaHHI Ta
BUBYCHHI HABYAJIBHUX KYpPCiB, MIATOTOBIlI HAaYKOBO-TIPAKTUYHOI JITEpaTypu st
3a0€3MeUeHHs] HAaBUAJIBHOTO TPOIECY; 3 e8PUCIUYHOI0 Memor — IJIS TIONIHUPEHHS B
CEpEeIOBUIIl YKPaTHCHKUX MPABHUKIB 0013HAHOCTI PO OPraHi3aIliio CyJ0BOT €KCIIEPTH3U
B EBPOIEHCHKUX JepikaBaX Ta MPO OCOOIMBOCTI 3aIydeHHS CYAOBOTO EKCTepTa y
KpUMiHaJIbHE TTPOBA/KECHHS, M0 CIPUATAME W MPUIIBUANIYBATAME MPOIIEC MPUHHSATTS

pillIeHb — 3aKOHOJABYMX 1 MPABO3aCTOCOBHUX — B JyCl €BPONEUCHKUX TpaauIiil i



CTaHJApTIB OpraHizainli CyJO0BOi €KCHEepTHU3U 1 ii NPOBEACHHS Y KPUMIHAIBHOMY

CYJOUYMHCTBI.

Kuo4uoBi ciioBa: Tl KpUMIHAJIBHOTO MPOLECY, MOJENI 3aJyd4eHHs eKCIepTa,

KpUMIHaJIbHE MTPOBA/IKEHHS, Cy/10Ba €KCIIEPTHU3a, CyJJOBUN EKCIIepT, CrellaibHl 3HaHHS,

BHCHOBOK €KCIIE€pTa, BIIMOBIAAIBHICTh CYJIOBOTO €KCIIEpPTa, OllIHKa BUCHOBKY €KCIIepTa,

MpaBO Ha CIPABEJIMBUN CYJl, 3MarajibHICTh CTOPIH, PIBHICTh CTOPIH, CBOOOA HA/IaHHS

JT0Ka3iB, MpaKkTHKa €CBPONEHCHKOTO Cyay MpaB JIroauHu, ctatTs 6 CKIJIL.
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SUMMARY

Shunevych K. A. Forensic examination models in criminal proceedings applied in
European countries and Ukraine. — Qualifying scientific work. Manuscript copyright.

The dissertation on competition of a scientific degree of Doctor of Philosophy in
specialty 081 — Law. — lvan Franko National University of Lviv, Lviv, 2023.

This thesis is first scientific study in Ukraine which, at the monographic level,
comprehensively examines the approaches of some European states — and of Ukraine —
to the organization and conduct of forensic examination; distinguishes the theoretical
models of the involvement of an expert in criminal proceedings and their characteristic
features, as well as provides conclusions and recommendations to improve the system of
organization and conduct of forensic examination in Ukraine.

The chapter I entitled “Methodological Foundations of Research on the Organization
and Conduct of Forensic Examination in the Criminal Justice System of European States”
proposes the concept of model of involvement of an expert in criminal proceedings,
distinguishes features and the criteria for the generalization (grouping) of models of
involvement of an expert in criminal proceedings; distinguishes adversarial, inquisitorial
and mixed (inquisitorial - adversarial) models of involving an expert in criminal
proceedings; determines the advantages and disadvantages of such models.

The concept of the “model of involvement of an expert in criminal proceedings”
was formed, under which it is proposed to understand an abstract form of representation
of legal reality (system, model), which is a set of organizational and procedural
characteristics that allow to distinguish it as unique, and based on the results of the
analysis of such elements to predict peculiarities and consequences of the participation of
a forensic expert in criminal proceedings.

It is proposed to consider the following criteria for distinguishing models of
involving an expert in criminal proceedings as an entity authorized to involve an expert;
the court's ability to influence the involvement of an expert; procedural status of a person
with special knowledge in criminal proceedings; organizational requirements for a person

who can be involved as an expert in criminal proceedings (issues of accreditation of the



expert, inclusion in the registers of court experts, etc.); the number of experts who can
participate in a specific criminal proceeding; the right to cross-examine an expert.

Such modern theoretical models of involving an expert in criminal proceedings as
adversarial, inquisitorial, and mixed (inquisitorial - adversarial) are formed. The
following features of the adversarial model of involving an expert in criminal proceedings
are noted: the right of the parties to involve an expert to conduct examinations; passive
role of judge; the expert is an expert witness in the proceedings; there is no mandatory
requirement for certification or accreditation of expert witnesses and inclusion in the
registers of forensic experts; there is a right to cross-examine an expert witness.

It is proposed to consider the following features of the inquisitorial model:
“representative of the state” such as investigating judge or a court as the subject of
involvement an expert; there is no right for the defense and the victim to involve an expert
on their own; the court can acquire “active” powers; experts are granted the expert status
following procedural legislation; there is a mandatory requirement for certification or
accreditation of experts; experts are included in expert registers; there is no right to cross-
examine an expert.

Provisions regarding the combination of features of adversarial and inquisitorial
models under the mixed model of expert involvement, which may be variable in the state
that implements such a model, are argued. The subject of involving an expert in the
proceedings is analyzed (in particular, it refers to both the possibility of the parties
involving an expert in criminal proceedings and the authority of the court to involve an
expert on its initiative) as a key characteristic of the mixed model of involving an expert
in criminal proceedings.

This chapter provides a systemic analysis of the practice of the ECtHR regarding
the state’s observance of the right to a fair trial when involving a judicial expert in
criminal proceedings and, in particular, the application of Article 6 of the ECHR, which
Is the universal basis and ultimate goal of organizing and conducting a forensic
examination and a methodological prerequisite for research. It gives further development
to approaches to understanding the content of the guarantees of adversariality in court

proceedings and equality of means of proof; consideration of the case on the basis of



evidence obtained in accordance with the law; the right to sufficient time and opportunity
to prepare defence as elements of the right to a fair trial, which are decisive during the
organization and conduct of forensic examination in criminal proceedings.

The chapter 11 entitled “Characteristics of Models of Organization and Conduct of
Forensic Examination in European States” deals with the systematized review of
approaches in the legislation of such member states of the Council of Europe as lItaly,
France, Germany, Great Britain (England and Wales), Belgium, Switzerland, the
Netherlands, Poland, Lithuania, Latvia, Estonia, the Czech Republic, etc.) to the
organization and conduct of forensic examination in criminal proceedings and derives
their generalized models.

The chapter 1l entitled “Harmonization of Ukrainian Legislation in the field of
Organization and Conduct of Forensic Examinations in Criminal Proceedings with the
Legislation of European States " outlines possible directions for reforming the institute of
forensic examination in criminal proceedings of Ukraine in accordance with the best
European standards with the aim of ensuring the realization of the right to a fair trial as
provided in Article 6 of the ECHR and analyses legislative initiatives registered in the
Verkhovna Rada of Ukraine in the field of organization and conduct of forensic
examination, as well as amendments introduced as a result thereof and shortcomings in
their enforcement.

The chapter gives reasons in favour of abolishing the monopoly of state expert
institutions in Ukraine and amending the disposition of Part 1 of Article 384 of the
Criminal Code of Ukraine, which provides for the expert’s liability for drawing up a
knowingly false opinion in terms of conditions (hypotheses), when drawing up a
knowingly false opinion by a court expert is considered a penal action. It proposes the
concept of presumption of the reliability of the expert’s opinion, which is possible under
the conditions of ensuring proper procedures for occupational clearance of forensic
experts. The chapter also reveals legislative gaps in the field of organization and conduct
of forensic examination during the martial law in Ukraine in connection with the full-
scale russian invasion of Ukraine and suggests changes to legislative acts to overcome

them.



In particular, the need to amend the Order of the Ministry of Internal Affairs of
Ukraine, the Ministry of Health of Ukraine, and the Prosecutor General's Office “On
approval of the Procedure for interaction between the bodies and units of the National
Police of Ukraine, health care institutions and the bodies of the Prosecutor's Office of
Ukraine in establishing the fact of the death of a person under during martial law on the
territory of Ukraine” No. 177/450/46 dated 09.03.2022 to bring it into line with the
provisions of the Criminal Code of Ukraine in terms of authorized subjects and the
procedure for conducting a forensic medical examination; lowering the standard of
evidence by amending Art. 615 of the Criminal Procedure Code regarding the refusal to
conduct a mandatory forensic medical examination in war crimes proceedings in the
situation that it is impossible to conduct it in a timely manner to ensure compliance with
the criminal procedure during the investigation of crimes committed by servicemen of the
russian federation on the territory of Ukraine; to be taken into account when involving
foreign specialists in the conduct of forensic expert examination of Art. 10 and Art. 23 of
the Law of Ukraine “On Forensic Expertise” for the possibility of using the results of
such examinations in criminal proceedings as an admissible evidence; to provide in Part
1 of Art. 244 of the Criminal Code, conducting a forensic examination at the expense of
the State budget for victims of war crimes, crimes against peace (chapter XX “Criminal
offenses against peace, human security and international legal order” of the Criminal
Code) for the complete realization of their rights, and, in particular, the principle of
adversariality in criminal proceedings, without the need to prove the impossibility of
involving an expert independently due to a lack of funds, provided that the prosecution
does not conduct an appropriate examination or refuses to ask the expert a question at the
suggestion of the victim (clause 2, part 1, article 244 of the Criminal Procedure Code).

The chapter proposes to extend the guarantee to the victim, which guarantee is
formulated by the practice of the ECtHR regarding the application of Article 6 of the
ECHR and, in particular, the right to independently contact an expert in order to obtain
an expert’s opinion for its further use as evidence in criminal proceedings, the right to
participate in the interrogation of an expert and other rights granted to parties to criminal

proceedings. It also supplements the arguments of scientists about the expediency of



granting the victim the procedural right to independently involve a forensic expert at the
stage of pre-trial investigation in Ukraine.

It gives further development to the provision on the methods of verification of the
expert’s opinion, which will contribute to the evaluation of the expert’s opinion,
including: regulation of the procedure for reviewing the expert’s opinion; introduction of
the procedure for submitting a joint expert opinion drawn up during the trial; training for
prosecutors, lawyers, judges on the scientific methodology of forensic examinations to
determine the reliability of experts’ opinions; providing for “expert advisers” at courts.

The theoretical provisions, conclusions and proposals can be used: in law-making
— to improve the regulation of the organization and the conduct of forensic examination
and, in particular, by formulating proposals for making changes to the Code of Criminal
Procedure of Ukraine and the legislation that determines the legal, organizational and
financial basis of forensic activity; in law enforcement — to improve the practical activity
of representatives of criminal justice bodies and develop approaches aimed at the most
complete protection of the rights of the defence party and the victim during criminal
proceedings in cases where an expert is involved in criminal proceedings; in scientific
activity — for further scientific research of organizational and procedural features of
forensic examination; in the educational process — when teaching and studying
educational courses, preparing scientific and practical literature to support the educational
process; with a heuristic purpose — to spread awareness among Ukrainian lawyers about
the organization of forensic examination in European countries and about the peculiarities
of the involvement of a forensic expert in criminal proceedings, which will facilitate and
speed up the legislative and law enforcement decision-making process in keeping with
the spirit of European traditions and standards of the organization of forensic examination
and its conduct in criminal proceedings.

Key words: type of criminal process, models of involvement of an expert, criminal
proceedings, forensic examination, forensic expert, special knowledge, expert opinion,
responsibility of a forensic expert, evaluation of an expert opinion, right to a fair trial,
adversariality, equality of the arms, freedom of evidence, practice of the European Court
of Human Rights, Article 6 of the ECHR.
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