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Paganvonm C.P. 3aranbHi TOJOXEHHS CYJOBOTO pO3MISIY KPUMIHAJIBLHOTO
npoBapkeHHs. Kpanmidikariitna HaykoBa npatis Ha MpaBax pyKOIMHCY.

Huceprartist Ha 3100yTTs cTyreHs jgoktopa (imocodii 3a cmermianpHicTio 081
«IIpaBo» (ramy3s 3Hanb — 08 «IIpaBo»). JIbBIBChKUI HAIlIOHATILHUIN YHIBEPCUTET IMEHI
IBana ®panka, MinicTepcTBO OCBITH 1 Hayku Ykpainu. JIbBiB, 2024.

HucepraiiiiiHy poOOTy MNPUCBSIYEHO CHCTEMHOMY JOCHIPKEHHIO 3arajlbHUX
MOJIOKEHb CYZIOBOTO PO3TJSAY KpPUMIHAJIbHOTO TMPOBA/KEHHS, HAaIpaIfOBaHHIO
BHUCHOBKIB 1 MpPOIMO3UIINA IOJ0 YIOCKOHAJIEHHS KPUMIHAJIBHOIO IPOLECYaTbHOIO
pEryJroBaHHS Ta PaBO3aCTOCYBAaHHS Y LIbOMY HaIPsIMi.

OOrpyHTOBaHO, MO OUIBLIICTh 3arajJilbHUX IOJOXKEHb CYJOBOTO PO3IISIAY €
YHIBEpCAJTILHUMU IS MATOTOBYOTO MPOBAIKEHHS, CY/I0BOTO PO3IIIALY, allesiHHOrO 1
KacallifHOTO TMPOBaHKCHb, MPOBAKEHHS 32 HOBOBUSABICHUMH a00 BHUKIIOUHUMHU
oOCTaBMHAMU Ta MPOBAKEHHS 3 BUKOHAHHSI CYIOBUX pilieHb. [ToHan Te, ynmaino 3 Hux
30epiratoTh CBO€ 3HAUEHHS W MiJ Yac pO3MISAY CIIIYUM CYIICI0 CKapr YYaCHHKIB
KPUMIHAJBLHOTO MPOBAKEHHS Ta 1HIINX 3a1HTEPECOBAHUX OCI0 CTOCOBHO 3aKOHHOCTI 1
OOTPYHTOBAHOCTI MPOIECyabHUX 1K (0e3isTIbHOCTI) Ta PIllIeHh OPraHiB JOCYIOBOTO
po3ciiyBaHHs 1 MpoKypopa. BomHovac He BCl 3arajibHi OJIOXKEHHS CYyJ0BOTO PO3TIISTY
abo mpaBWiIa, 110 X HAMOBHIOWOTH, iepeadayeHi y § 1 maBu 28 KIIK Ykpainu, maroThb
HACKpI3HUH xapakTep. Tak, MpoBaJKEHHS B IHIIMX CYIOBUX CTaIIIX KPUMIHAIHLHOTO
CYIOYMHCTBA 31MCHIOETHCS Ha T1JICTaB1 MOJI0XKEHb, BUKIIaieHuX y cT.cT. 318-336 KIIK
VYkpainu, ane 3 ypaxyBaHHSM IPOLECYaJbHUX OCOOJMBOCTEH KOXKHOTO 3 IIUX €TaliB
KPUMIHAJIBHOI TIPOLIeCYalbHOI MisNIbHOCTI. Take TBEpIKEHHS TMOIIMPIOEThCS ¥ Ha
MOJIICTA/IHI KpUMIHAJIbHI NPOLECyalibHI MPOBAIKEHHS.

JloBeneHo, 110 3arajbHi MOJIOKEHHS CYIOBOTO PO3MIISALY BHUKIAJIEH! y BHUIISIL
3arajJbHOOOOB’SI3KOBUX MPaBWJI, SIKI BCTAHOBIIOIOTh CTAHJIAPTH KPHUMIHAJIBHOI
MpoIeCyanbHOT MISUIBHOCTI MiJ Yac CyJOBOTO MPOBA/KEHHS. 3arajabHl MOJOXKCHHS
CYZIOBOTO PO3IVISiAY OXOIUTIOITH Tpiagay croco0iB (popMyBaHHS 3MICTYy KPUMIHAJIBHOTO
npolecyaibHoro npasa. OgHaK 3a BaKIIUBICTIO, PIBHEM y3arajbHEHHS MOCTYHAalOThCS

3acajiaM KpUMIHAJIHHOTO TTPOBAIKEHHS.



3’s1COBaHO, 110 3arajibHi MOJIOKEHHSI CYIOBOTO PO3IISILY MICTSITh ITpaBuia pi3HOTO
cupsimyBaHHs. OIHI 3 HUX TOKJIMKaHI YHOPMYBAaTH OpTaHi3allil0 Ta MPOBEACHHS
CYIOBOTO PO3IVISiAY, NPYri — BCTAaHOBUTH YHIBEPCAJIbHI MPHUIUCH TOCTIIKCHHS Ta
30MpaHHs JI0Ka31B y Mil CTajli, a TPeTi 3ampoBaKEH1 /I BUPIIICHHS 1HIINX MMUTaHb,
110 BUHUKAIOTH 1] 9aC CyJJOBOTO PO3IJIS Y.

ApryMeHTOBaHO, IO 3arajibHi TMOJIOKEHHS CYIOBOTO PO3IISAY HE € Habopom
€JIEMEHTIB, a TAKOIO 1X MHOXKUHOIO, B SIKI CyTh Ta 3HAYEHHS KOXKHOTO 3 HUX 3yMOBJICH1
HE JIMIIE BJIACHUM TMPHU3HAYEHHSIM, a CHUIbHUM (YHKI[IOHYBaHHSM YCIX 1HIIMX
ckiagoBux. ToOTO yCl €JIeMEHTH, IO HAMOBHIOIOTH 3arajibHi IMOJIOKEHHSI CyJOBOTO
pO3MIISAY JiF0Th HE TUTBKA CAaMOCTIMHO, ajie i y €THOCTI.

O6rpynrtoBano, o HaBenenuil y § 1 maBu 28 KIIK Vkpainu nepenik 3araibHux
MOJIOKEHb CYJIOBOTO PO3IIIAly HETOYHO Ta HEMOBHO BigoOpaxae ix cucremy. Tak, 10
3MICTy TAKOTO 3araJlbHOTO TOJIOKEHHS CYJOBOTO PO3IVISAY SK HACHTIIKH HETPHOYTTS
O0OBHHYBAYCHOTO HEBUIIPABIAHO BKIIFOUCHI MpaBHWIIa, IO PETIAMEHTYIOTH CHEIliabHe
CyZIOBE TPOBAKEHHS. ABTOPKa JIINIIIA IEPEKOHAHHS, 1[0 HE HAJIEXKATh JI0 3arajbHUX
MOJIOKEHB CYJ0OBOTO PO3IIISIAY ¥ TIpaBuMIIa, SIKi pETIAMEHTYIOTh ITPOBEICHHS CKCTICPTU3H
3a YXBaJIOIO Cyy. 3 IHIIOTO OOKY, IOBEISHO, IO MpaBuja, OB’ A3aHl 13 BUSHAYCHHIM
MEX CYAOBOIO PO3IVISIAY, 3MIHOKO OOBHHYBAaYE€HHS B CYy/l, BUCYHEHHSIM JI0IaTKOBOTO
OOBUHYBAU€HHS, MOYATKOM MPOBAKEHHS MO0 FOPUANYHOI 0COOM, BIIMOBOKO Bij
M1ATPUMaHHS Jep>KaBHOTO OOBUHYBAYEHHSI, @ TAKOXK IMOTOKEHHSM ITUX MPOIECyaTbHIX
pimenb (§ 2 miaBu 28 KIIK VYkpainu), € eiemMeHTaMu CUCTEMH 3arajibHUX MOJIOKEHB
CYZIOBOTO po3miisy. [lo cuctemu 3arajibHUX MOJIOKEHb CYJ0BOTO PO3MIISIY BiIHECEHO U
PO3IJISi/T CYIOM KJIOMIOTaHb YYacHUKIB cynoBoro npoBamxeHHs (ct. 350 KIIK Ykpainn).

3p00JIeHO BUCHOBOK, 110 KPUTEPISIMU JJIsI BIAHECEHHS THUX YM IHIIUX MPABUI J0
3arajJbHUX TMOJIOKEHb CYJ0BOTO PO3NISALY € He (hopMasibHE iX 3aKkpirieHHs y § 1 miaBi
28 KIIK Vkpainu 3 Takow Ha3BOIO, a BIJMOBIAHICTh O3HaKaM, BJIACTUBHUM I[bOMY
HOPMAaTUBHOMY YTBOPCHHIO.

CrBepmxkyeThbes, o y mojoxeHHi 4. 2 ¢1. 318 KIIK Ykpainu npo Te, 1110 «cymnoBuii

pO3MIsi[, KPUMIHAJIBHOTO TMPOBAXKEHHSI 3IIMCHIOETHCSI B CYJOBOMY 3aclJaHHI»



BHU3HaueHa (hopma MpoBEACHHS Cy0BOro po3misiay. Hero € cynose 3aciganns. Kareropii
«CYJIOBHM PO3IIISII» Ta «CYAOBE 3aCiTaHHSD» CIIBBITHOCATHCS K 3MICT 1 opma.

3’sCOBaHO, MO0 KEPIBHHUIITBO XOIOM CYAOBOTO PO3TIISALY IOJISTAa€ B OYOJICHHI,
BEJICHHI TOJIOBYIOYMM CYJIOBOTO MpOIECYy, OpraHi3aiii HUM poOOTH CKIady Cyday ¥y
KOHKPETHOMY KPHUMIHAJIBHOMY TPOBA/DKEHHI, y CHpPSIMYBaHHI MOCTYMAJIBHOTO PYXY
CYIOBOTO PO3TIISITy 3 OMHOTO €Tally A0 IHIIOTO, BIUIMBI HAa IMPOIEC, CTaH CIIyXaHHS
CIIPaBH, JIaBaHHI PO3MOPSIKEHD 3 MUTAHb, 1O MIJIATal0Th Cy0BOMY PO3ITISY.

3a3HaueHo, M0 TaKe 3arajbHE MOJOKEHHS CYJIOBOTO PO3TIILY SIK HOTO0 MEXI €
MPOSIBOM peaiizailii He JMIIe 3acaj 3MarajibHOCTI Ta JTUCHO3UTHUBHOCTI, ane W
3a0e3MeUeHHs] MpaBa OOBHHYBAYEHOTO Ha 3aXHCT, MPE3yMINii HEBUHYBATOCTI,
IHCTUTYTY HEIONMYCTHUMOCTI TOTIPIIEHHS CTaHOBUIIA OOBMHYBaueHoro. Kpim ToOrO,
JOTPUMAaHHSI MEX CYJOBOTO PO3IJIAy Ma€ 3HAYCHHS W JuIs peami3aiii npaBa Ha
CIIpaBeIJIUBUI CyJOBUN po3risa. Take MpaBO OXOIUTIOE 30KpeMa 1 3aXHCT 0CcoOM BiJl
HE3aKOHHOTO Ta HEOOTPYHTOBAHOTO OOBHWHYBA4YCHHS Ta 3aCyPKCHHS.

ApPryMeHTOBaHO, 1110 CYyJOBE JOPYYEHHS OpraHy JIOCYJIOBOTO PO3CIiTyBaHHS
npoBeCTU caigul (pO3LIyKOBi) Ali Ja€ 3MOry YCYHYTH HEIMOBHOTY JIOCYJOBOTO
pO3CHIIyBaHHS, 3YMOBJEHY 00 €KTHBHUMU YMHHHKAMHU, IUIIXOM JI€JIETyBaHHS
MOBHOBAXEHb Y 1[I YaCTHUHI IHIIOMY Cy0’€KTY KPUMIHAJIBLHOTO MPOBAKEHHS, 11O JII€
3a IHIIKUX TPOIeCyaTbHUX yMOB. [le HOpMaTUBHO BCTAHOBJICHUH 1HCTPYMEHT 30UpaHHs
1 IEPEBIPKHU JT0KA31B MOPSJT 3 THITMMHU BU3HAYEHUMU KPUMIHALHUM MPOLIECYaTbHUMU
3aKOHOM 3aco0aMu JIOKa3yBaHHS y CTafil CyJOBOTO pO3MISAy. YTIM HOPMH IIHOTO
MIJIHCTUTYTY MOXKYTb OYTH 3aCTOCOBaHI CyJIOM SIK BUHATOK. [1po 11e cBiyaTh BU3HAUCHI
M1JICTaBY Ta YMOBH JIJIs1 TOPYYCHHS OpraHy J0CYA0BOT0 PO3CIiyBaHHS MPOBECTH CIa41
(po31ryKkoBt) Aii.

3po0JiIeHO BUCHOBOK, 1110 CyJ Ma€ JOPYYUTU OPTaHY JOCYIOBOTO PO3CIIiTyBaHHS
MPOBECTH JIMIIIE Ti MPOLIECYaJIbHI i1, [0 HE MOXKYTh OYTH 3[IIMCHEHI 111 4ac CYJI0BOTO
O3S Y.

OOrpyHTOBaHO, IO HE3MIHHICTb CKJIaay Cyay € TposBOM Jii 3acaj
0e3MocepeTHOCT] JOCTIIHKEHHSI Ta BUIHHOT OIIHKK J0Ka3iB. lle 3arajibHe MOJI0KEHHS

CYJIOBOTO PO3INIsIy 3a0e3meuye Cyal, KOJIerii CyA/liB HaJIekKHY MOoiH(QOPMOBAHICTb MPO



O0OCTaBMHM KPUMIHAJIBLHOTO TPOBA/KEHHS, JA€ MOXJIMBICTh OJEpPXKATH OCOOUCTE
YSIBJICHHS PO KOXKEH JI0Ka3, 110 OyB AOCIIKEHUH 1] Yac CyJJOBOTO pO3MIIALY, Ta PO
YCIO CyKYTIHICTb JIOKa31B y KOHKPETHOMY KpUMiHAIHHOMY TPOBA/KEHHI, JaTh 1M OLIIHKY
Ta MPUUHATUA MPABOCYAHE CynoBe pimieHHs. KpiM TOro, HE3MIHHICTh CKJIaAy CYyHy
rapalTy€ ¥ pIBHICTh YCIX CYIMIB, IO BXOASATH JO CKIamay Koierii. KpuminampHui
MpollecyaJbHUHN 3aKOH 3a0e3meuye yciM iM OJJHAKOBI Mi3HABAILHI MOYKJIMBOCTI ITiJT Yac
CYZIOBOTO PO3TIISTY.

3’scoBaHoO, IO 1/1ed 3alpOBaHKCHHS 1HCTUTYTY 3aMiHM Cyaai Oe3 MpoBeacHHS
CYJIOBOTO pO3IVISIIy CHOYATKYy IOJIATa€ B TOMY, 11100 3 METOK €KOHOMII 4acy, KOIUTIB,
IPOLECYyaIbHUX PECYpCiB IMOBTOPHO HE BUKOHYBAaTH IIPOLECYalibHI [ii, IO BXKE
3M1ACHIOBAIMCS 10 3aMIHH CYI1.

JloBeieHO, 10 3ajyyeHHS 3allacHOro0 CyAJl MEpEeBaXHO IMOB’S3ye€TbCA 3
IPOTHO30BAaHO JIOBIIMM NEPIOAOM TPHUBAJIOCTI CYIOBOTO PpO3MISALY, HIK 3a3BHYai.
3amacHUl Cynls yBeCh Yac MOBHHEH OyTH NPUCYTHIA y CYIOBOMY pO3IIISIL
KpUMIHAJIBHOTO NpoBakeHHs. Lle nae loMy MOXIIUBICTH O€3MO0CEPEHBO CIIPUIMATU
nepedir CyI0BOTO MPOLIECY — O3HAWOMITIOBATUCS 3 PEYOBUMH JI0KA3aMH, JOKYMEHTAMH 1
BHCHOBKaMU €KCIEPTIB, UyTH 3alIUTAHHS 1 BIAMOBI/II HA HUX TIiJ] Yac JOMHUTY, 3aCIyXaTu
KOHCYJIbTallli cnenianicta, Oyt moiH(GOpMOBAaHUM PO MOTO MUCHMOBI PO3’SICHEHHS,
0AYUTH YyYaCHUKIB Cy[JOBOTO MPOBAIXKEHHS Ta MPHUCYTHIX Yy 3ajll Cy[JOBOIO 3acigaHHS,
OIIIHIOBATH TMPOSIBY iX MOBEAIHKHM, 3HATHU MPO yC1 MPOIIeCyabHi PIICHHS Cy1y Ta iXHIN
3micT. OJIHaK BiH HE BHOpaBl OpaTu y4yacTh y JOCHIXKEHHI JIOKa3iB MiJ 4ac CYJIO0BOTO
po3misiay, OyTM TPUCYTHIM y Hapaadiil KIMHATI MpPU yXBaJIGHHI CYJAOM pIiIllleHb 3
MOTOYHMX TMUTAHb Ta 3a HACIIAKAMU CYAOBOTO po3misany. bymydnm BimocoOieHuM Bin
KOJIeT1i CyAJiB, HE JOJIYYaruuCh 1O MPOBEACHHS MPOLECYaTbHUX i Mi3HABAJIBHOL
CHPSMOBAHOCTI, 3allacHUM CyIJs, 3aBASKH YMOBaMm, y SIKUX BiOyBaeTbCsl CyIOBHUI
PO3IIISI, 3AaTEH OCSTHYTH MPOLIeC JOKa3yBaHHS.

KoncraroBaHno, 110 6e3mnepepBHICTb CYI0BOTO pO3MIIsALY 3a0e3rneuye OamaHc Mix
peamizaili€lo 3acajg  PO3YMHOCTI CTPOKIB KPHUMIHAJIBHOTO TIPOBAKCHHS  Ta
0€e3MocepeIHhOTO JOCITIKEHHS T0Ka3iB. I MpaBUJia CIIPSIMOBAHI SIK Ha 30CEPEKEHHS

yBaru Cyay Ha OOCTaBMHAX OJHOIO KPUMIHAJIBHOTO MPOBAIKEHHsS, TaK 1 Ha HOro



po3msial 0e3 3aiiBux 3BoJiKaHb. Lle 3aranbHe MOJ0KEHHS CYI0BOTO PO3IVISAY TAKOXK €
YMOBOIO BCEOIYHOCTI Ta MOBHOTH 3’CyBaHHS 00CTaBUH KPUMIHAJIBHOTO MPOBAJI>KEHHSI,
NPAaBUJIBHOCTI OLIHKH JOCTIDKEHUX Yy CYJOBOMY 3acCiiaHHI [OKa3iB, a TaKOX
dbopMyBaHHS  BHYTPIIIHBOTO TEpeKOHaHHs cyxay. llopylieHHss mpaBuUiI — Mpo
0e3MepepBHICTh CYIOBOTO pO3MVISAY 3AaTHE CIPUYMHUTH YyXBaJleHHS HE3aKOHHHX,
HEOOTPYHTOBAaHUX 1 HECIPaBEAJUBUX CYIAOBHUX pIllleHb, 3HIKEHHS €(EKTUBHOCTI
MPaBOCYAJI Y KPUMIHATIBHOMY IIPOBAJIKEHH1 3arajioM.

OOTpyHTOBAaHO, IO 3MICT OE3MEPEPBHOCTI CYIOBOTO PO3TISALY KPUMIHAIHLHOTO
MPOBA/KEHHST CKJIQJAal0Th Taki TMOJOXKEHHS: 1) CymoBUM pO3IISL] KpUMIHAIHHOTO
MPOBAKEHHSI MMOBUHEH TPUBATU OE3yNMUHHO; 2) Oe3MepepBHICTb CYJOBOTO PO3MISITY
COpsIMOBaHa Ha 30CEpPEIKEHHI yBaru Ccyay Ha pPO3DISAI Ta BUPILIEHHI OJHOTO
KPUMIHAJIBHOTO TMPOBA/KEHHS B PO3YMHI CTPOKH; 3) Oe3MepepBHICTh HE 3a00pOHSIE
OTOJIOIIEHHS TIepEepBU JJISI BIAMOYMHKY YM 3 IHIIMX IIJCTaB, aje HE JOIMyCKae
BUKOPUCTAHHS BIJIBEJICHOTO MJIA MEPEPBU Yacy 3 METOK JOCIHIIKEHHS 1 30UpaHHS
JTOKa31B, PO3MIISIAY 1 BUPIIICHHS 1HIIMX CIPaB THUM K€ CKJIAJIOM CYIy IiJ Yyac MepepBu;
4) Ge3nepepBHICTb YCTAHOBIIIOE MOXKIIUBICTh BIAKIAACHHS CYIOBOTO PO3IVISAY, 3 OIISATY
Ha HasBHICTh OOCTaBHH, SIKI MEPENIKOKAIOTh HOTO MPOBEACHHIO 1 HE MOXYTh OyTH
YCYHYTI B TIOTOYHOMY CYJIOBOMY 3acCiJlaHH1; 5) HEBIAKIAJAHICTh yXBaJEHHS CYIOBOTO
pilIEHHS.

CrBepKyeThes, 110 BUKOPUCTaHHS y Ha3Bi Ta 3MmicTi cT. 336 KIIK VYkpainu
CJIOBOCIIOJIYYEHHSI «y PEXKHMI B1JIEOKOH(DEpEHLID» CyNepeuuTh SIK TEXHIYHIM, TaK 1
MpaBOBiM KBIHTECEHIIT BiJ€OKOH(]EpeHIlii, sika HE € 1 HEe MOXe OyTH eJIeMEHTOM
KPUMIHAJIBHOTO MPOIIECYaJIbHOTO PETYIIOBAHHS.

JloBeqeHo, IO KpUMIiHAJIBHUN MPOLECYaIbHUM 3aKOH HE OOMEXYye CylI Ta
YYACHHKIB KPUMIHAJILHOTO MPOBAKEHHSI KOHKPETHUM TEPEIIKOM ITPOIieCyaTbHUX i,
10 MOKYTbh OyTH IIPOBECHI IiJT Yac JUCTAHIIMHOTO CYy0BOTO MPOBAIKCHHS.

3p0o01eHO0 BUCHOBOK, 1110 Y TIPOIIECi YIOCKOHAJICHHSI HOPMAaTHBHOT perjiaMeHTaIlii
MPOBENICHHSI CYJOBOTO PO3TJISIAY KPUMIHAJIBHOTO TPOBA/KEHHS 3 BUKOPUCTAHHSIM

BiJicokoHdepeHlli HeoOX1HO BpaxoByBaTH PexomeHpaalii 11040 MPOBEICHHS



B1JICOKOH(DEPEHII3B’ 13Ky B CYIOYMHCTBI, nmpuitHATI y 2021 p. HA 36-My IUIGHAPHOMY
3acianHi €BporneichKkoi komicii 3a epextuBHicTh npaBocyaas (CEPEJ).

3’scoBaHO, 110 3yMHUHEHHS CYIOBOTO MPOBAKCHHS XapaKTEPHU3YETHCS TaKUMU
o3HaKaMu: 1) 3yMOBJIEHE BIJICYTHICTIO MOXKJIIMBOCTI OOBHMHYBaY€HOTO OpaTy ydacThb y
CYyIOBOMY po3misifi  (KpiM  BHITAAKIB  TPOBEACHHS  CICMIAJIBHOTO  CYJIOBOTO
NPOBAHKEHHS); 2) MONATAE Y TPUITUHEHH] IPOBEICHHS NMPOIIECYalIbHUX JIiK (OKpIM THX,
110 TOB’si3aH1 3 PO3IIYKOM OOBMHYBa4€HOIO) JI0 MOMEHTY 3HMKHEHHS OOCTaBHH, IO
CTald TiACTaBOIO I yXBaJCHHS TaKOTO PIMICHHS; 3) MOXJIHMBE 3a JOTPUMAaHHS
BCTAHOBJICHUX Y KPUMIHAJIBHOMY IPOLIECYAIbHOMY 3aKOH1 YMOB; 4) 31HCHIOETHCS 3a
YXBaJIOIO CYLY.

BcTranoBneHo, 110 17151 yXBaJIeHHsI CyJIOBOTO PIIICHHS PO 00’ €IHaAHHS MaTepialiiB
KPUMIHAJIBHOTO MTPOBAPKEHHSI HEOOX1THO BCTAHOBUTH y KO)KHOMY 3 HUX MarepiajibHO-
NpaBOBUM 3B’A30K MK OOBMHYBauye€HUM (OOBHHYBAaU€HHMH) Ta KPUMIHAJIBHUM
MPABOIMOPYILICHHSIM (TIpaBONOpPYIIEHHAMM). Takuil 3B’S30K TMOJISITA€ y CHIBIAAIHHI
€JIEMEHTIB TNpeAMeTa JOKa3yBaHHS, IO OJHOYACHO CTOCYIOThCSI OOBHMHYBAYE€HOI'O
(0OBHHYBau€HMX) Ta KPUMIHAJIBLHOTO MPABOMOPYIIEHHS (MIPaBOMOPYIIEHB ).

OOrpyHTOBaHO, 110 MaTepiajd KPUMIHAJIHHOTO MPOBADKEHHS HE MOXYTh OyTH
BUJIUUICHI B OKpeMe MPOBADKCHHSI HE JIMIIE, KOJH 1€ MO)Ke HETaTHBHO BIUIMHYTH Ha
MOBHOTY CYIOBOTO pO3IVISAY, ajie, SKIIO BCTAHOBJICHI OOCTaBWHH, IOKa3W, MO iX
M1TBEPIKYIOTh, Ta BUCHOBKHU CYy Y BUAUICHOMY MPOBAKEHHI MOXKYTh BIUIMHYTH Ha
BUPILIEHHS! MUTaHHSA NP0 BUHYBATICTh IHIIMX OCIO, MIOAO SKHX BIAOyBaTUMETHCA
OKpPEMUH CYTOBHH PO3IISI.

Kniwuosi cnosa: xpuMiHallbHE TIPOBA/KEHHS, CYJOBUW PpO3MISI, 3arajibHi
TIOJIOKEHHSI CyJOBOTO PO3IVISAY, 3MarajlbHICTh, Cyl, TOJIOBYIOUNH, YYAaCHUKHU CYIOBOTO
IPOBAKEHHS, MEX1 CyJOBOIO pO3IVISILY, HE3MIHHICTh CKJIaay CyIy, 3allaCHHUI Cynjs,
0e3IMepepBHICTD CYIOBOTO PO3MIIALY, CYAOBI TOPYUYEHHS, BlIeOKOHEpeHIisl, 00’ €THaHHS
1 BUIUICHHS MarepiajliB KpHUMIHAJIBHOTO MPOBAIKEHHS, 3YIUHEHHS CYJOBOTO

ITPOBAJI)KCHHS.
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ABSTRACT

Rafalont S.R. General provisions of trial in criminal proceedings. Scientific
qualification work on the rights of a manuscript.

Dissertation for the degree of Doctor of Philosophy in specialty 081 ‘Law’( of
knowledge - 08 ‘Law’). Ivan Franko National University of Lviv, Ministry of Education
and Science of Ukraine. Lviv, 2024.

The dissertation is devoted to the systematic research into general provisions of
trial in criminal proceedings, drawing conclusions and making suggestions on
improvement of criminal procedure regulations and law enforcement in this direction.

It has been argued that the majority of trial’s general provisions are universal for
preparatory proceedings, trial, appellate and cassation proceedings, proceedings on
newly discovered or exceptional circumstances and stages of execution of court
decisions. Besides, a lot of them are still significant during the consideration by an
investigating judge of appeals made by participants of criminal proceedings and other
interested persons regarding the lawfulness and validity of procedural actions (inaction)
and decisions of pre-trial investigation bodies and a prosecutor. However, not all general
provisions of trial or rules, which they fill, provided for in Chapter 1 of the Criminal
Procedure Code of Ukraine, are cross-cutting. Thus, proceedings in other judicial stages
of criminal proceedings are carried out on the basis of the provisions set out in Art. 318—
336 of the CPC of Ukraine, but taking into account the procedural features of each of
these stages of criminal proceedings. This statement also applies to multi-stage criminal
proceedings.

It has been proved that general provisions of trial are set out in the form of
generally binding rules that set standards of criminal procedure during court
proceedings. General provisions of trial cover a triad of ways to shape the content of
criminal procedural law. However, in terms of importance, the level of generalization is
inferior to the principles of criminal proceedings.

It has been found that general provisions of the trial contain rules in different
directions. Some of them are designed to regulate the organization and conduct of the

trial, the other ones are aimed at establishing universal requirements for the study and

10



collection of evidence at this stage, and the rules of the third type have been introduced
to address other issues that arise in the course of trial.

It has been argued that general provisions of trial are not merely a collection of
elements but rather a set, in which the essence and the meaning of each of the elements
are determined not only by its purpose, but the joint functioning of all other components.
Thus, all the elements which fill general provisions of trial operate not only individually,
but also in unity.

It has been substantiated that the list of trial’s general provisions in Chapter 1 of
CPC of Ukraine does not accurately and fully reflect their system. For instance, such a
general provision of trial as consequences of non-arrival of the accused unjustifiably
includes the rules which regulate special court proceedings. The author has come to the
belief that the rules which govern the conduct of expert investigation by a court ruling
also do not belong to general provisions of trial. On the other hand, it has been proved
that the rules related to defining limitations on trial, change of accusation,
commencement of the proceedings against a legal entity, waiver of state prosecution as
well as approval of these procedural decisions (§ 2 Chapter 28 CPC of Ukraine) are the
elements of the system of trial’s general provisions. The system of trial’s general
provisions also includes consideration by court of motions from participants in court
proceedings (Art. 350 CPC of Ukraine).

It has been concluded that the criteria for classifying certain rules to general
provisions of trial are not their formal enshrinement in § 1 of Chapter 28 of the CPC of
Ukraine with such a name, but compliance with the characteristics of this normative
entity.

It is argued that in the provision of Part 2 of Art. 318 of the CPC of Ukraine on
the fact that "the judicial review of criminal proceedings is carried out in a court session"
defines the form of the trial. It is a court session. The categories "trial" and "court session
" are related in terms of content and form.

It has been found that the trial is managed by a presiding judge, who leads the
judicial process, organizes the operation of the composition of the court in certain

criminal proceedings, in translational motion of trial from one stage to the other,
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influences the process, the state of hearing on the case, gives orders on the issues which
are subject to judicial review.

It has been pointed out that such a general provision of trial as its limitations is a
manifestation of implementation not only of the principles of adversarial and
dispositivity but also ensuring the right of the accused to defense, presumption of
innocence, institution of inadmissibility of deterioration of the accused person’s status.
Besides, compliance with trial limitations is also important for exercising the right to a
fair trial. This rule also encompasses protection of a person from unlawful and
unreasonable accusation and conviction.

It has been argued that a letter rogatory to pre-trial investigation bodies instructing
them to take investigative (inquiry) measures entitles them to lift the formal prohibition
to perform certain procedural actions during trial by delegating the authority in this
regard to another subject of criminal proceedings operating under other procedural
conditions. It is a normatively established tool of gathering and verifying evidence
alongside other means of proof determined by the criminal procedural law at the stage
of trial. Nevertheless, the norms of this sub-institution can be applied by court only as
an exception. This is evidenced by grounds and conditions for instructing the pre-trial
investigation bodies to take investigative (inquiry) measures.

A conclusion has been drawn that the court shall instruct pre-trial investigation
bodies to carry out only those procedural actions that cannot be performed during trial.

It is substantiated that the immutability of the composition of the court is a
manifestation of the principle of immediacy of research and free assessment of evidence.
This general provision of the trial provides the judge, the panel of judges with adequate
information about the circumstances of the criminal proceedings, gives an opportunity
to get a personal idea of each piece of evidence that was examined during the trial, and
of the entire set of evidence in a specific criminal proceeding, to give them an assessment
and to adopt a court decision. In addition, the immutability of the composition of the
court guarantees the equality of all judges who are part of the collegium. The criminal
procedural law provides all of them with the same cognitive opportunities during the

trial.
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It has been found that the idea of introducing the institution of replacing a judge
without a prior trial is to save time, money, and procedural resources so as not to repeat
the procedural actions that had already been carried out before the replacement of the
judge.

It has been shown that the involvement of a substitute judge is predominantly
associated with an expectedly longer than normal trial duration. A substitute judge must
be present at all times during the criminal proceedings. This gives him the opportunity
to directly perceive the course of the court process — to familiarize himself with physical
evidence, documents and expert opinions, to hear questions and answers to them during
the interrogation, to listen to the specialist’s advice, to be informed about his written
explanations, to see the participants in the court proceedings and those present in the
courtroom, evaluate the manifestations of their behavior, know about all procedural
decisions of the court and their content. However, he is not entitled to participate in the
examination of evidence during the trial, to be present in the deliberation room when the
court makes decisions on current issues and on the consequences of the trial. Being
isolated from the panel of judges, not participating in cognitive procedural actions, the
substitute judge, thanks to the conditions in which the trial takes place, is able to
understand the process of proof.

It is argued that the continuity of trial provides a balance between the
implementation of the principles of the reasonableness of the terms of the criminal
proceedings and the direct examination of the evidence. Its rules are aimed both at
focusing the court’s attention on the circumstances of one criminal proceeding and at its
consideration without undue delay. This general provision of trial is also a condition for
the comprehensiveness and completeness of the clarification of the circumstances of the
criminal proceedings, the correctness of the assessment of the evidence examined at trial,
as well as the formation of the court’s internal conviction. Violation of the rules on the
continuity of judicial proceedings can lead to the adoption of illegal, unfounded and
unfair court decisions, a decrease in the effectiveness of justice in criminal proceedings

in general.
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It is substantiated that the content of the continuity of trial in criminal proceedings
consists of the following provisions: 1) trial in criminal proceedings shall continue
without interruption; 2) the continuity of trial is aimed at focusing the attention of the
court on consideration and resolution of one criminal proceeding within a reasonable
time; 3) continuity does not prohibit the announcement of a break for rest or for other
reasons, but does not allow the use of the time allocated for the break for the purpose of
research and gathering of evidence, consideration and resolution of other cases by the
same composition of the court during the break; 4) continuity establishes the possibility
of postponing trial, given the presence of circumstances that prevent its conduct and
cannot be eliminated in the current court session; 5) the urgency of passing a court
decision.

It is stated that the use of the word combination ‘in the videoconferencing mode’
in the name and the content of Art. 336 CPC of Ukraine contradicts both technical and
legal quintessence of videoconferencing which is not and cannot be the element of
criminal procedural regulations.

It has been proved that the criminal procedural law does not restrict the court and
participants of trial to a specific list of procedural actions which can be performed during
remote court proceedings.

It has been concluded that while improving normative regulation of conducting
trial of criminal proceedings with the use of videoconferencing it is necessary to take
into account Recommendations on videoconferencing in court proceedings, adopted in
2021 at the 36th plenary meeting of European Commission for the efficiency of justice
(CEPE))

It has been found that the suspension of trial is characterized by the following
features: 1) it is due to the offender’s inability to participate in trial (except for cases of
special court proceedings); 2) it consists in the termination of procedural actions (apart
from those which are connected with the detection of the accused) as long as there are
circumstances that are the ground for such a decision. 3) it is possible as long as the

terms of criminal procedural law are observed; 4) it happens upon a court's ruling.
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It has been deduced that for the court decision on joining the materials of criminal
proceedings to be approved it is necessary to establish in each of them the substantive
connection between one or several accused individuals and the criminal offense
(offenses). Such a connection consists in concurrence of the elements of the subject of
proof which at the same time are related both to one or several accused individuals and
the criminal offense (offenses).

It has been argued that the materials of criminal proceedings cannot be disjoined
not only when it can negatively affect the completeness of trial but also if the established
circumstances, the evidence supporting them and the court’s findings in the disjoined
proceedings can influence the determination of guilt regarding other individuals subject
to the separate trial.

Keywords: criminal proceedings, trial, general provisions of trial, court session,
court, presiding judge, participants in court proceedings, limitations on trial, reserve
judge, continuity of trial, letters rogatory, videoconference, joining and disjoining

materials of criminal proceedings, suspension of court proceedings.
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