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Pubax O.0. TlpaBo Ha BIIMOYMHOK Ta IOPHUAMYHI TapaHTIi Horo peamizamii. —
KBamidikamiitHa HayKoBa mparis Ha IpaBax pyKOIUCY.

Juceprartiist Ha 3100y TTS cTyneHs JJokTopa (inocodii 3 ramysi 3Hanb 08 [IpaBo
3a cnenianpHicTiO 081 IlpaBo. JIpBiBChbKMIT HaIllOHATBFHUIN yHIBEpCUTET iMeHI1 [BaHa

®panka, JIbBiB, 2024.

Hucepraiiisi npucBsiyeHa KOMIUIEKCHOMY JOCIPKEHHIO TIpaBa Ha BiJMOYMHOK
Ta IOPUIWYHUX TapaHTId Horo peamizamii B ymoBax rjoOanizaiii puHKY Mpaml Ta
€ppoinTerpamnii Ykpainu 10 €Bpomneiickkoro Coro3y. OCHOBHI THTaHHS, SKI
PO3IIIAAAIOTECS Y pOOOTI BIAMOBIIAIOTH CyYaCHUM BUKJIMKAM, 1[0 CTaBJISATHCS MEpea
MPABOBOIO HAYKOIO, MPAKTUKOIO Ta MPABOTBOPUICTIO Y Taly31 COLIaIbHOTO TIpaBa.

AKTyanbHICTh 00OpaHOi TEMH 3yMOBJIEHA THM, III0 HE3Ba)KAlOUM HA YHCIICHHI
cripoOU HAyKOBHX pO3pOO0OK Y 111 chepl, KOMIIIEKCHOTO TOCTIIKEHHS, MPUCBIYECHOTO
IpaBy Ha BIANOYMHOK Ta IOPUIUYHUM TapaHTISIM HOro peanizailii B yMOBaX BOEHHOTO
CTaHy J0cli He OyJo 37iiicHeH0. KpiM Toro, 4ynMasno moyiokKeHb, IKi CTOCYIOThCS MpaB
MpaIliBHUKIB Ha BIAMOYMHOK, BCE LIE 3AJMIIAIOTHCA BKpal JUCKYCIMHUMHU y MTPaBOBIN
JIOKTPHUHI Ta MPaBO3aCTOCOBHIN MPAKTHUIII.

Meta Ta 3aBmaHHsS, BU3HAUEHI B JMCEPTAIIHHOMY MOCIIIKEHHI, 3yMOBHIIA
BIJIOBIJIHY CTPYKTYpy aucepTanii. 3okpema, po3ain 1 «lIpaBo Ha BiANOYMHOK Yy
CUCTEMI COIIAIbHO-EKOHOMIYHUX TTPaB TPOMAJISTH» CKIIAJIA€THCS 3 TPHOX MIAPO3ILIIB 1
MPUCBAYEHUHN JOCIIHKEHHIO KOHCTUTYIIMHOTO 3aKpIlJICHHS MpaBa Ha BIAMOYMHOK SIK
JIep>KaBHOI rapaHTii loro peaiizailii, OCCHOBHUM (hopMaMm y SIKHX L€ IPaBO MOXKe OyTH
peanizoBaHUM Ta HOro HOpMaTHUBHE 3a0€3NeYeHHS B Y KpaiHi.

VY upomy po3aiai 3’siCOBaHO MOHSTTS, MPABOBY NPUPOAY Ta 3HAYEHHS rapaHTiil
peautizailii mpaBa Ha BIATIOYMHOK BIAMOBITHO 110 CT. 45 KoHctutyii Ykpainu. 3 orasay
Ha (OPMYJIIOBAHHS «KOXXEH, XTO TMpaIIO€» BU3HAYAETHCS KOJO OCIO, sSKI BIIpaBi
IpEeTeHIyBaTH Ha Horo peanizamito. JocmixeHo pakTHUHUNA CTaH rapaHTiil mpaBa Ha

BIIMOYMHOK Ta MEXaH13M IXHBOI peari3aliii.
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Po3riissHyTO Tako)X CHIBBIIHOIIEHHS POOOYOro 4acy 1 4acy BIAMOYMHKY, SIK
IOPUIUYHUME KaTeropisiMu. JloBeieHo, 1110 TEPMIH «4ac BIATOYUHKY» BAPTO POYMITH
SK BUTBHUW BiJ BUKOHAaHHS TPYJOBHX OOOB’S3KiB Yac. SIk BapiaHT, MPOIOHYETHCS
Mo3HayaTH MOTO0 y 3aKOHOJABCTBI TEPMIHOM «Io3apobouuit yacy. HaBegeHo, sk
3pa30K, HOPMH 3aKOHOJABCTBA [ESKUX 3apyOlKHHMX KpaiH, SKI CTOCYIOThCS
BU3HAYCHHS 1103ap000YO0TO Jacy.

3’sicoBaHo (opMHU peatizallii mpaBa Ha BIANOYMHOK BIJMOBIAHO 10 YMHHOTO
3aKOHO/IaBCTBa Y KpaiHM TakKi, sIK IEPEPBH AJIs BIAMOYMHKY 1 XapuyBaHHs, BUX1/IHI JIHI,
CBATKOBI 1 HEpoOoOul JHI, MIOPIYHI BIAMYCTKH (OCHOBHA Ta noaaTtkoBa). Ha ocHoBi
aHaJli3y 3arajbHO-TEOPETHUYHOrO MOHATTS «peajizallis HOpPM MpaBa» OOIPYHTOBAHO
B)KMBAHHS NIPaBOBOI Kareropii «(popmu peanizauli HOpM IpaBay, 30KpeMa IpaBa Ha
BIJIMOYMHOK, 3aMICTh «BUJU 4Yacy BiInmounHKy». Cepen ¢dopm peanizaiii mpaBa Ha
BIJIMOYMHOK 3aJIEKHO BIJ XapakTepy iX AUCHO3ULIA BUAUIEHO HACTYIHI (POPMH:
JTOTPUMAaHHs, BUKOHAHHS Ta BUKOPUCTaHHSA. TakoXX y I[bOMY acIeKTi PO3TJISHYTO
¢dbopMu, 3a JOMIOMOTOI0 IKHX peaji3yeTbcsi KOHKPETHA IPABOBA HOPMa, III0 CTOCY€EThCS
npaBa Ha BIANOYMHOK. PO3risiHyTO mepenik ¢popM peanizaiii npaBa Ha BIATIOYMHOK Y
MDKHAPOJIHUX HOPMATUBHO-IIPABOBUX aKTax Ta MPOBEJICHO Mapajeil 3 BITYU3HIHUMU
HOpPMaMHU 3aKOHOJABCTBA, 30KpeMa II0J0 HEOOX1THOCTI 3aKPIIJICHHS CBATKOBUX Ta
HEpOoOOUYMX JHIB Yy HAaI[lOHAJLHOMY 3aKOHOJABCTBI KOXKHOI JepkaBu. JloBeaeHO
ICHyBaHHS Takoi (popMHU peasizallii nmpaBa Ha BIATOYUHOK SIK IIOJICHHUN BIJIIOYUHOK
NpAaIiBHUKIB Ta HAroJOLIEHO HAa HEOOXITHOCTI 3aKpIIUIEHHS ii y 3aKOHOJABCTBI
VYkpainu. HaBeneno, sik 3pa3ok, HOpMU 1HO3EMHOI'O 3aKOHOJIaBCTBA, 1110 CTOCYIOTHCSA
IIOJICHHOTO BiAMOYMHKY MpailiBHUKIB. JlOCIHIKEHO TPUBANICTh Ta MOPSAOK HAJAHHS
nepepB IS BIATIOYMHKY Ta XapuyBaHHs B YKpaiHi Ta 3apyODKHUX KpaiHaX, a TaKoxX
PO3TISHYTO 1X HAJEKHICTh 10 poO0OYOro Yacy 4u 4acy BIAMOYMHKY MPAI[iBHUKIB.

[IpoananizoBaHO JIyMKY HAyKOBI[IB 100 BCTAHOBJICHHS MIHIMaJIbHOT
TPUBAJIOCTI MEPEPBU IJIsl BIAMOYMHKY Ta XapuyBaHHS B YKpaiHi. 3a3HayeHO, W10
peryiaMeHTallisl Yacy Ta TPUBAJIOCTI HaJIaHHS TIEPEPBH JIJIS BIATIOUMHKY Ta XapuyBaHHS
JepKaBo0 3a0e3nedye PIBHICTh YCiX MpaliBHUKIB Ha peaji3alliio ILOTO IpaBa.

BreceHo mpomo3uilii mo00 BIOCKOHAJIEHHS IPABOBOTO PETYJIIOBAHHS TIEPiOJIiB
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IIOTH)KHEBOTO  BIAMOYMHKY TIPAI[IBHUKIB HA OCHOBI aHaNli3y MDKHApPOJIHHUX
HOPMAaTHUBHO-TIPABOBUX aKTIB Y Il cdepi.

CucTteMHO TMpOaHaIi30BaHO HOPMATHUBHO-TIPABOBI aKTH, SKI 3IIACHIOIOTH
3aKOHOJIaBUe 3a0e3MeyYeHHsl TMpaBa Ha BIANOYMHOK. PO3’SICHEHO PI3HUIIIO MIX
“mxepenaMu” Ta “‘popMor0” TpaBa y KOHTEKCTI TPYJOBUX IMIpaB IMpalliBHHUKIB.
HaBeneHo mepenik HOPMATHBHO-IIPABOBHX AaKTiB, SIKI 3/IHCHIOIOTH IIPaBOBE
3a0e3MeUeHHs MpaBa Ha BIAMOYMHOK 3 YpaxyBaHHSAM MpakTHUKW KOHCTUTYLIHHOTO
Cyny Ykpainu, HopMm Kojekcy 3akoHIB mpo mpaiio YKpaiHd Ta AyMKH HPOBITHUX
HAYKOBIIIB y Taly31 TpyJOBOTO MpaBa. 3anponoHOBaHO Kiacudikalliro Iux akTiB Ha 1)
MDKHAPO/IHI aKTH; 2) HOPMATUBHO-TIIPABOB1 aKTH Y KpaiHH, 1110 PETYJIIOI0Th BIAHOCHUHU
y cdepi 3a0e3neueHHs Yyacy BIANOYMHKY YCIX MPaliBHUKIB; 3) HOPMATUBHO-IPABOBI
aKTH, 10 PETYIIOIOTh Yac BiJIMOYMHKY OKPEMHX KaTeropiit ocio.

[IpoananizoBaHO paBOBY NPUPOY MIKHAPOJHUX CTAHAAPTIB Ta IXHE 3HAUCHHS
JUIsL BITYM3HSIHOTO 3aKOHOAABCTBA y Wi cdepl. 3a opraHoM NPUUHATTS IX
kinacudikoBaHo Ha craHgapTtu Opranizanii O0’ennanux Hamiit, Pagu €Bpomn,
Mixunapoanoi opranizamii npaui (MOII), a takox €Bponeiicekoro Ilapmamenty 1
Panu, 1o e mocTynoBo HaOyBarOTh 3HAYMMOCTI B YKpaiHi.

BinoOpaxxeHo npakTuky €BpONEicChKOro Cyay 3 MpaB JIOJUHU 100 3aXHUCTY
IpaBa MpPaliBHUKIB Ha BIJMOYHMHOK, K1 nepeadadeHi KoHBEHIIEIO PO 3aXHUCT MpaB
JIOJIMHU Ta OCHOBOIIOJOXKHUX cB0OOJ. [IpoananizoBano patudikoBaHi YKpaiHOIO
konBeHIli MOII, 1mo cTocyrThCsi Yacy BIANOYMHKY, Ta BKa3aHO Ha HEOOXIJIHICTh
IMITJIEMEHTAIli B YKpaiHChKE 3aKOHOIaBCTBO III€ JIEIKNX BaKJIMBUX KOHBEHIII.

PosrisinyTo MOXKIIMBOCTI 3acTocyBanHs B Ykpaini Jupexktusu 2019/1152/€C y
YaCTHMHI IMpaBa Ha BIAMOYMHOK I0J0 OOOB’SI3KYy HajaaBaTH i1H(opMallio mpo
TPUBAIICTh OIJIauyBaHOi BiAMYCTKHU. [IpoaHanizoBaHO MOJIOKEHHS KIIFOUOBOI y LN
ctepi dupextuBu 2003/88/€C Ilpo neski acnekTu opraizalii poOo4oro yacy, sika
MoJIa€ pO3MEXKYBaHHS POOOUYOTo Yacy Ta 4acy BiJITIOYMHKY, SIKE CTAaJO0 OCHOBOIO IS
6aratbox pimenb Cymy €Bporneiicbkoro Coro3y. 30kpeMa, HaBeICHO PIIICHHS Y CITpaBi
“Tyco”, BIAMOBIIHO J0 SIKOT'0 poOOTO/IaBIll 3000B’s13aH1 OpraHi3yBatu rpadik poooTu

TaK, o0 3MEHIIMTH Yac I0i30K MpaIriBHUKA 10 MiCI[b BUKOHAHHS POOOTH YU HaJaTH



MOXJIMBOCTI JI0 BIJJaI€HOT pOOOTH.

Po3risiHyTO Tak 3BaHy KOHIIETIIIIO BIIMOBH «Opt-outy, 110 03HAaYa€ BIJACTYI Bij
CTaHJApTy TPUBAIOCTI poOOYOro Yacy 3a MOTOHKCHHSIM 13 TpariBHUKaMH, TOOTO
MO>KJIMBICTh KOPUTYBATU TPUBAIIICTh pOOOYOT0 Hacy 3 OTJIsiy Ha IHTEpPECH MpalliBHUKA
Ta BHUJI BUKOHYBaHO1 poboTu. [IpoanaizoBano cranmapT y cdepi peamizaiii mpas Ha
BIJIMOYMHOK OKPEMHUX KaTeropii MpaliBHHUKIB, IO MICTAThCS Y KoHBeHIsix MOII,
JTUPEKTUBAX Ta perjiaMeHTax.

Po3nin 2 «O6MekeHHs TPUBAIOCTI pOOOYOro yacy ik OCHOBHA YMOBa peastizarlii
IpaBa Ha BIATIOYMHOK» CKIIAJAETHCS 3 TPbOX Naparpadib 1 MPUCBIYECHUHN TOCIIIKEHHIO
peryiroBaHHs poO0YOro yacy sIK OAHI€l 3 FOPUIUYHUX TapaHTii [paBa MpaliBHUKA Ha
BIIOYMHOK, OCKIUIBKM HOpPMH, IO 3a0€3MeUyl0Th Yac BiAMOYMHKY, HEPO3PUBHO
NOB’s13aH1 3 HOpMaMH, 110 PETYJIIOITh poOOUMii yac.

JlociKeHo HOpMY TPHUBAJIOCTI poOOYOro yacy 3akpimieny y Kogekci 3akoH1B
PO Mpalko YKpaiHu y NOPIBHSAHHI 3 MIKHAPOJHUMHU-HOPMATHUBHO IPABOBUMH aKTAMH,
30kpeMa Konpenisimu MixHapo1HOT opraHizaiiii mpaiii, €Bponeichbkoro comiaabHO0
xapTiero, XapTi€ero OCHOBHUX ITpaB €BPOMNEHCHKOT0 COI03Yy Ta 1HIITUMHU.

BusnaueHo 3akoHOJaBUl 0OCTaBUHU, 3a HASIBHOCTI SIKUX POOOTOIABEIb MOXKE
3aJTy4UTH MPAL[iBHUKIB A0 HAAYPOUYHUX POOIT, IO MAE BAXKIUBE MPAKTUUHE 3HAUCHHS.
Haronomryetscsi, 1o poOOTONaBelb, MalO4Yd I[EBHY THYUYKICTh Yy 3ajy4y€HHI
MpaIiBHUKIB 10 TaKUX POOIT 3 OTJIsAIy Ha HemepenadadyBaHi, HaA3BUYAHHI CHUTYyaIIii,
MOJKe 1€ 3pOOUTH JUIIE Y BUHSATKOBUX BUIAIKAX.

Po3rissHyTO TakoXX MpaBOBY MPHUPOAY TaKOro SIBUINA, SK 4YepryBaHHS
IpaliBHUKA, 30KpeMa, MUTaHHS 3apaxyBaHHS 4acy 4epryBaHHs 1O poOOYOro yacy
3aJIeXUTh Bij pi3HUX dakTopiB. Hanpuknan, yu 30008’ s13aHMil palliBHUK epeOyBaTu
B TPUMIIICHH] pPOOOTOMABIIS, 3alUIIATHCh BAOMa ab0 B I1HIIOMY CHEI[iaIbHO
BIJIBEICHOMY NPHUMIIIECHHI; Y MOKE BIH BUIbHO N€pecyBaTHCs Ta BUKOHYBATU
PI3HOMAHITHY JiSUIBHICTB, aje 3000B’SI3y€ThCS 3aJMILIATACH MpPHU I[OMY Ha
TeneOHHOMY 3B'SI3Ky, 100 3a BHUKIMKOM HEraHO mpuiTH Ha pobory. Ha
MIJITBEP/PKEHHS 1IbOTO HaBeJEeHO NpakTuky cyay €C Ta 3po0sieHO MOCWIaHHS Ha

HOPMH 3aKOHOJIaBCTBA 1HO3EMHUX KpaiH.
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Hocnixeno 3a0e3nedeHHs MpaBa Ha BIAMOYMHOK HUIIXOM JOTPUMAHHS
pexuMy poOOYOr0 Yacy Ta HaroJIONIeHO Ha BaXIMBOCTI WOro JIETiITUMHOTO
BU3HAUEHHS Ta OKPECIEHHS MPHU I[bOMY OCHOBHHX €JIEMEHTIB I[1€1 MPAaBOBOI KaTeropii.
PosrnsHyTo 3arajgpHi Ta CHEliaibHI PEeXKUMH poOOUYOro yacy Ta iX IPaBoOBI
XapaKTePUCTHUKHU.

[TpoananizoBaHO MpaBOBY MPHUPOAY, TPUBAIICTH Ta MOPSAIOK HAJaHHS MEpepB
BIIPOJIOBXK POOOYOTO JHS, 30KpeMa TMepepBH I BIANOYMHKY Ta XapuyBaHHS.
Haronomeno Ha HeOOXiZHOCTI BHM3HAUYEHHS Yy HAI[lOHAJFHOMY 3aKOHOABCTBI
TPUBAJIOCTI TaKUX IepepB OUIbII JIETaJbHO, 3 TAPAHTIEI0 BCTAHOBIICHHS HE JIUIIE
MaKCUMAaJIbHUX, & i MIHIMAJIbHUX MapaMeTpiB.

OkpeMo JOCHIKEHO PETYJIIOBaHHSA BUXIJHUX Ta CBITKOBHUX JIHIB sIK (OpMHU
3a0e3MeUeHHsl MpaBa Ha BIAMOYMHOK. [IpoBeneHO MOPIBHAJIBHUNA aHali3 TPUBAJIOCTI
HIOTHKHEBOTO  O€3MEepepBHOrO  BIANMOYMHKY, IepeAdadyeHOro  HAalllOHAJbHUM
3aKOHOJJABCTBOM Ta 3aKOHOJABCTBOM IHIIMX KpaiH. PO3KpHUTO coLlialibHY METY
BCTAHOBJICHHSI CIUIBHOTO JUIsl YCIX KaTeropil mMpaiiBHUKIB BUXIAHOTO JIHS.
3ayBa)k€HO, 110 TAKWUW MIAX1J JO BCTAHOBJICHHS BUXIJHUX Ta CBSITKOBHX [IHIB Y
MPaBOCJIaBHI CBsTa, KUl npornonye Komekc 3akoHIB Npo mpairo YKpaiHu He 30BCIM
BianoBinae KoHcrutynii Ykpainu, sika BU3Ha€ LEPKBY 1 pENiriiiHl opraHizaili B
VYkpaiHi BIIOKpEMJICHUMU BiJl IEPKABH.

Pozninmi 3 «BignycTku sik omHa 3 (opm peamizaiii mpaBa Ha BiJMIOYHMHOK)
CKJIaJIa€ThCsl 3 TPhoX MaparpadiB, y SKUX HAJAETbCS BU3HAYEHHS BIJIMYCTKH,
MPOAHAJI30BaHO ii BUJIM Ta CTAH HOPMATHUBHO-TIPABOBOTO 3a0€3MCUCHHSI.

JUist mijficunieHHsT PIBHS TapaHTOBAHOCTI IILOTO BHJAY Yacy BiAMOYUHKY
OOIPYHTOBAHO BJKUBAHHS TEPMiHA «IIOPIYHA OIJIayyBaHa BiJIITyCTKa», HArOJIOIIEHO Ha
00OB’SI3KOBIM OIJIATHOCTI Ta peryispHocTi ii HamaHHA. J[OCHIIKEHO BUHUKHEHHS
IpaBa Ha BIAMYCTKY NpalliBHUKA, SIKUH epedyBae y TpyJOBUX BIJHOCHHAX, Ta BKa3aHO
YMOBHU HOT0 peaizallii, Hacamrepe 3a HasBHOCTI HEOOX1THOTO JJIsl IbOT'0 TPYAOBOTO
CTaXYy.

3aificHeHO aHalli3 HayKOBOI JIITEpaTypH 11010 O3HAK MIOPIYHHUX OIJIadyyBaHUX

BIAMYCTOK. 3ampolOHOBAHO BHIUIUTH JBI TPYNH O3HAK, L0 Yy CYKyHHOCTI
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XapaKTepru3yBaTUMYTh 1110 GOpMY Yacy BIMOYMHKY, a came 0a30Bi, SKi IpUTaMaHHI
BCIM BHJaM BIAMYCTOK, Ta ocoOiuBl. JloBeleHa HEOOXIIHICTh HaJlaHHS MIOPIYHHUX
OIJIauyBaHUX BiJMYCTOK JJIsI ONTUMAIBHOTO MOEAHAHHS POOOUYOro Ta mo3apo00voro
qacy.

AKIICHTOBAaHO YyBary Ha OO0OB’SI3Ky poOOOTOAaBIlA HaJaBaTH MIOPIYHY
oIUIadyBaHy BIJIMYCTKY TPAIIBHUKY Ta OOOB’SI3KOBICTh il BUKOPUCTAHHS OCTaHHIM.
Po3risiHyTo CyioBY NpakTUKY MO0 TOTPUMAaHHS I[bOT0 000B’s13Ky. Haronomyerbes,
10 TIPAIiBHUK HE MOKE HaBITh 3a MOTOKEHHSIM 13 POOOTOABIIEM BiJIMOBHUTHCS BiJl
CBOTO IpaBa Ha MIHIMaJbHY WIOPIYHY OIUIa4yBaHy BIAMYCTKY. 3MiHM, IO OYyJHU
BHECEHI B TIOPAJIOK HaJaHHS BIAMYCTOK 3akoHOoM Ykpainu «IIpo opranizaiiio
TPYIOBUX BITHOCHH B YMOBaX BOEHHOTO CTaHYy», BKa3ylOTh Ha TapaHTOBAaHE IPaBO
IpaliBHUKa BUKOPUCTATH IIOPIYHY BIJMYCTKY, X0Y 1 3 JCIKUMH OOMEKECHHSIMH.
binbiie TOro, 3aKOHOJABCTBO YKpaiHW MPO BIAMYCTKA HE MICTUThH MIJCTaB, sIKI O
CBIIUWJIMA MPO BTPATy IpaBa Ha IIOPIYHI OIJIadyBaHi BiAmycTku. HaTomicTh icHye
MIPaBUJIO, 110 TaK1 BIMYCTKH IMOBHUHHI OYTH BUKOPUCTaH1 3/1€01IBIIOTO 0 3aKIHUCHHS
po0O0YOro poKy, a iX HEHaJaHHsI MOBHOI TPUBAJIOCTI 3a00POHSAETHCS MPOTITOM JBOX
pokiB miapsiA. [Ipu 1ipomy migKpecaeHo, Mo MpaliBHUK 30epirae mpaBo Ha MIOPIYHY
OIUIauyBaHy BIAMYCTKY, HaBITh SKIIO BIH HE 3BepTaBcsd Npo ii HagaHHa. Oriata
HIOPIYHOI BIAMYCTKH, 30KpeMa ii KOMIEHcalllsl, TOBUHHA T'apaHTyBaTH MpPAalliBHUKY
MOKJIUBICTh KOPUCTYBATHCS THMH CaMHMH EKOHOMIYHMMH BHUTOJAaMH Tij dac
BIJIMOYMHKY, 110 1 y poOoumii yac. Ocoba He Moxke OyTu Mmo30aBiieHa MpaBa Ha
HIOPIYHY OTUIavyBaHy BIAMYCTKY, HE3BAKAIOUM HAa OCOOIMBOCTI il TPaBOBOTO CTATYCY.

[IpoananizoBaHO 3aKOHOIABCTBO MO0 BUILIAT, sIKI OTPUMYE MPAIliBHUK 3a 4ac
nepeOyBaHHS B IIOPIYHIN OIUIauyBaHId BIAMYCTI, Ta 3alpONOHOBAHO 3MIHHM 0
YUHHOTO TPYJAOBOTO 3aKOHOJABCTBAa. PO3TIsHYyTO TOPSANOK HAJaHHS BIAMYCTOK,
30KpemMa I0JI0 MOTO/KEHHS CTPOKIB iX HaJaHHsS, fKi Majau O y3roJKyBaTHCh 3a
MONEpPEHLOI0 JOMOBJICHICTIO MiDX poOOTOAaBIIEM Ta TIpalliBHUKOM. BHeceHo
MPOTIO3HUINIT IIOJ0 BJAOCKOHAJIEHHS IPABOBOTO PETYJIIOBAHHS HAJaHHS IIOPIYHHUX
OCHOBHHX Ta JI0JIATKOBHX OIUIaYyBaHUX BiJIyCTOK Ha OCHOBI aHaji3y HOPMAaTHBHO-

MIPaBOBUX aKTIB Yy IiH cdepi.



Kiro4oBi ciioBa: yac BiANOYHHKY, poOOUNii Yac, IOPUANYHI TapaHTii, IopiyHa
oIJlayyBaHa BIQIYCTKa, YMOBHM TIIpalli, MpaliBHUK, pOOOTOdABEIb, TPYIOBE
3aKOHO/ABCTBO, TPYAOBI MPaBOBIAHOCHMHM, CTaHAapTd Tnpas, Pama €pomu,
€pponericbknii Coro3, TpynoBl NpaBa, TPYJAOBHUM JOTrOBIp, NMPABOBE PETYJIOBAHHA,

PCKHUM BOCHHOT'O CTaHY.



CIIMCOK IYBJIIKAIIN 3IOBYBAYA:

8 AAIKUX ONYONIKOBAHI OCHOBHI HAYKOBI pe3yibmamu oucepmayii:

1. Mananuyk (Pubak) O.0. Koncturyiline 3akpirieHHs IpaBa Ha BIMOYMHOK SIK
Jep)kaBHA TapaHTig Woro peamizamii. Bicuukx Jlbsiecbkoeo ynisepcumemy. Cepis
ropuouyna. 2019. Bum. 69. C. 111-116.

2. Rybak 0O.0. Forms of realization of the right to rest: Ukrainian realities and
foreign experience. Juris Europensis Scientia. 2020. Bun. 3. C. 50-54.

3. Pubak O.0O. BiamycTka sk pi3HOBHU 4acy BIMOYUHKY. FOpuouuruii Haykosuii
enekmponnuil xcypuan. 2021. Ne 7. C. 120-123.

4. Pubax O.O. I'apanTii peanizaiii nmpaBa Ha IIOPIYHI OIUIAYyBaH1 BIJIYCTKH.
Bicnux Jlvsiscvkozo ynieepcumemy. Cepis opuduyna. 2023. Bun. 77. C. 226-234.

5. Pubak O.O. IlonamHopmoBuil poOouMii yac: mpoOieMH BIPOBAIHKCHHS Ta
3actocyBaHHs. [Ipuxapnamcoxuii opuduynuti gichux. 2023. Bum. 6 (53). C. 67-71.

6. Pubak O.0. MixHapOAHO-TIPaBOBI aKTH Ta iX BIUIUB Ha 3aKOHOJIABCTBO
VYkpaiHy, 10 peryiroe npaBo Ha BIAMOYMHOK. FOpuOuyHULl HAYKOBUIL eleKmpOHHUL

arcypuan. 2024. Ne 3. C. 248-251.

AKI 3ac8iouyioms anpobauyiio mamepianie oucepmayii:

1. Rybak O. O. Normative legal support of the right to rest in Ukraine. AkTyaybHi
npoOiemMu coliadbHOrO TmpaBa. Marepiadd MDKHApPOJIHOT HayKOBO-IIPAKTUYHOI
KoH(pepeH1ii «YKpaiHChbKa MpaBHUYA HayKa Ta ii BIUTMB Ha Cy4yacH1 peopMm» (10 95-
piuus [{urunuka Teomapa IBanoBuua) (6 rpymus 2019 poxy). JIeBiB: FOpunnuanuit
¢dakynbTeT JIbBIBCHKOIO HalllOHAJIILHOTO yHIBepcuTeTy iMeH1 [Bana ®dpanka, 2020. C.
211-213.

2. .Rybak O. O. Analysis of the duration of weekly rest periods of employees. XIX
MixHapogHa CTYJIEHTCHKO-AaCMipaHTChbka HaykoBa KoH(epeHUis “AKTyalbHI

npoOJeMu IpaB JIOAUHY, AepxaBu Ta rnpaBoBoi cucreMu” (18-19 kBiTHs 2020 poky).



10

JIeBiB: FOpuanunuii ¢akynbreT JIBBIBCHKOIO HAI[IOHAJIBLHOT'O YHIBEPCHUTETY IMEHI1
IBana ®panka, 2020. C. 174-175.

3. Pubax O.0. Oco61uBOCTI MpaBOBOTO PEryIIOBAHHS MEPEPBU IS BIATIOYUHKY 1
XapuyBaHHS BITUYM3HSHUM Ta 3apyObKHUM 3akoHOoAaBcTBOM. Marepianmm XXVII
3BITHOI HayKOBO-TIPaKTUYHOI KoH(pepeHiii (5—6 mororo 2021 p.). JIsBiB: FOpunnunmii
¢dakynbrer JIBBIBCHKOIO HAIllOHAJIIBHOTO YHiBepcuTeTy iMeHi IBana ®panka, 2021.
C.44-46.

4. Pubax O. O. 3akonomaBctBo ®panmii npo uyac BigmounmHky. XXVI 3BiTHa
HAYKOBO-IIpakTHuHa KoH(epeHuis «[Ipobremu nepKaBOTBOPEHHsS 1 3aXUCTy IIpaB
moauHu B Ykpaini» (6-7 motoro 2020 poky). JIeBiB: HOpuauunuii Qaxynbret

JIbBIBCHKOIO HAIlIOHAJILHOT'O YHIBEpcUTETY iMeH1 IBana @panka, 2020. C. 43-44.



11

ABSTRACT
Rybak O.0. The right to rest and legal guarantees of its implementation. —
Qualifying scientific work on the rights of manuscript.
Dissertation for the Doctor of Philosophy Degree in specialty 081 — Law. — Ivan
Franko National University of Lviv. Lviv, 2024.

The dissertation is devoted to a comprehensive study of the right to rest and legal
guarantees of its implementation in the context of the globalization of the labor market
and the European integration of Ukraine into the European Union. The main issues
considered in the work correspond to the modern challenges facing legal science,
practice and law-making in the field of social law.

The relevance of the chosen topic is determined by the fact that, despite
numerous attempts at scientific development in this area, a comprehensive study
devoted to the right to rest and legal guarantees of its implementation under martial
law, has not yet been carried out. In addition, many provisions relating to workers'
rights to rest are still highly controversial in legal doctrine and law enforcement
practice.

The goal and tasks set in the dissertation study led to the construction of an
appropriate research structure. In particular, chapter 1 "The right to rest in the system
of socio-economic rights of citizens" consists of three subsections and is devoted to the
study of the constitutional consolidation of the right to rest as a state guarantee of its
realization.

This section clarifies the concept, legal nature, and meaning of the guarantees
for the implementation of the right to rest in accordance with Article 45 of the
Constitution of Ukraine. The circle of persons entitled to apply for its implementation
is determined, taking into account the wording "everyone who works". The actual state
of the guarantees of the right to rest and the mechanism of their implementation have
been studied.

The correspondence of working time and rest time, as legal categories, was also

considered. It has been proven that the term "rest time" should be understood as time
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free from work duties. As an option, it is proposed to mark it in the legislation with the
term "non-working time". As an example, the legal norms of some foreign countries,
concerning the definition of non-working time, are given.

Forms of exercising the right to rest in accordance with the current legislation of
Ukraine, such as breaks for rest and meals, weekends, holidays and non-working days,
annual vacations (main and additional), have been clarified. Among the forms of
exercise of the right to rest, depending on the nature of their dispositions, the following
forms are distinguished: observance, execution and use. The list of forms of
implementation of the right to rest in international legal acts was considered and
parallels with domestic legislation were drawn, in particular, regarding the need to
enshrine holidays and non-working days in the national legislation of each state. The
existence of such a form of implementation of the right to rest as the daily rest of
employees has been proven, and the need to enshrine it in the legislation of Ukraine
has been emphasized. The norms of foreign legislation concerning the daily rest of
employees are given as an example. The duration of breaks for rest and meals in
Ukraine and foreign countries were studied, as well as their relevance to the working
time or rest time of employees was examined.

The opinion of scientists regarding the establishment of the minimum duration
of a break for rest and food in Ukraine has been analyzed. It is noted that the regulation
of the time and duration of a break for rest and food by the state ensures the equality
of all employees in the implementation of this right. Proposals have been made to
improve the legal regulation of weekly rest periods for employees based on the analysis
of international legal acts in this area.

The normative and legal acts that ensure the legal provision of the right to rest
have been systematically analyzed. The difference between "sources" and "form" of
law in the context of labor rights of employees is clarified. The list of normative legal
acts, which provide legal protection of the right to rest is given, taking into account the
practice of the Constitutional Court of Ukraine, the norms of the Labor Code of
Ukraine and the opinions of leading scientists in the field of labor law. It is proposed

to classify these acts into: 1) international acts; 2) normative legal acts of Ukraine
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regulating relations in the sphere of providing rest time for all employees; 3) normative
legal acts regulating the time of rest of certain categories of persons.

The legal nature of international standards and their significance for domestic
legislation in this area are analyzed. According to the authority of their adoption, they
are classified into the standards of the United Nations, the Council of Europe, the
International Labor Organization, as well as the European Parliament and the Council
of European Union, which are also gradually gaining importance in Ukraine.

The practice of the European Court of Human Rights regarding the protection of
the right of employees to rest provided for by the Convention on the Protection of
Human Rights and Fundamental Freedoms is reflected. The ILO Conventions related
to rest time ratified by Ukraine were analyzed and the need to implement some more
important Conventions into Ukrainian legislation was indicated.

The provisions of Directive 2003/88/EC on some aspects of the organization of
working time, which provides a distinction between working time and rest time, which
became the basis for many decisions of the Court of the European Union, are analyzed.
In particular, the decision in the "Tyco" case is given, according to which employers
are obliged to organize the work schedule in such a way as to reduce the time of the
employee's trips to the places of work or to provide the opportunity for remote work.

The so-called concept of refusal "opt-out" is considered, which means a
deviation from the standard of the duration of working hours in agreement with
employees, that is, the possibility to adjust the duration of working hours in view of
the interests of the employee and the type of performed work. The standards in the
sphere of implementation of the rights to rest of certain categories of workers contained
in the ILO conventions, directives and regulations were analyzed.

Chapter 2 "Limiting the duration of working hours as the main condition for the
realization of the right to rest" consists of three paragraphs and is devoted to the study
of the regulation of working hours, as one of the legal guarantees of the employee's
right to rest.

The norm of the duration of working hours provided by Labor Code of Ukraine

was studied in comparison with international normative legal acts, in particular the
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Conventions of the International Labor Organization, the European Social Charter, the
Charter of Fundamental Rights of the European Union and others. The legal
circumstances, in the presence of which, the employer can involve employees in
overtime work, which has an important practical significance, are defined. It is
emphasized that the employer, having a certain flexibility in involving employees in
such works in view of unforeseen, emergency situations, can do so only in exceptional
cases.

The legal nature of the phenomenon, such as employee rotation, is also
considered. In particular, the inclusion of on-duty time in working hours depends on
many factors: the employee must be at the employer's premises or stay at home or in
another specially designated premises; he can move freely and perform various
activities, but undertakes to remain on the phone so that he can come to work
immediately when there is such a need. In support of this, the practice of the EU court
1s given and reference is made to the legislation of foreign countries.

Ensuring the right to rest by observing the working time regime was studied and
the importance of its legitimate definition and delineation of the main elements of this
legal category was emphasized. General and special regimes of working hours and their
legal characteristics are considered.

The legal nature, duration and procedure of providing breaks during the working
day, including breaks for rest and meals, were analyzed. The need to define in national
legislation the duration of such breaks in more detail, with a guarantee of establishing
not only the maximum, but also the minimum parameters, is emphasized.

The regulation of weekends and holidays as a form of ensuring the right to rest
has been clarified separately. Parallels are drawn with the duration of weekly
uninterrupted rest enshrined in national legislation and the legislation of other
countries. The social purpose of establishing a common day off for all categories of
workers has been revealed. It was noted that this approach to establishing weekends
and holidays on Orthodox holidays, proposed by the Labor Code of Ukraine, does not
fully correspond to the Constitution of Ukraine, which recognizes the church and

religious organizations in Ukraine as separate from the state.
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Section 3 "Vacations as one of the forms of exercise of the right to rest" consists
of three paragraphs in which the definition of vacation is provided, its types and the
state of legal support are analyzed.

In order to strengthen the level of guarantee of this type of rest time, the use of
the term "annual paid vacation" is substantiated, and the mandatory payment and
regularity of its provision are emphasized. The origin of the right to vacation of an
employee who is in labor relations has been studied, and the conditions for its
implementation have been indicated, primarily if there is the necessary work
experience for this.

An analysis of the scientific literature on the characteristics of annual paid
vacations was carried out. It is proposed to single out two groups of features that will
collectively characterize this form of leisure time, namely the basic ones, which are
inherent in all types of vacations and are special. The need to provide annual paid
vacations for an optimal combination of working and non-working time has been
proven.

Emphasis is placed on the employer's obligation to provide annual paid leave
and employee’s obligation to use it. Also, the employee is not entitled, even with the
agreement of the employer, to waive his right to the minimum annual paid leave.
Changes made to the procedure for granting vacations by the Law of Ukraine "On the
Organization of Labor Relations in the Conditions of Martial Law" indicate the
guaranteed right of an employee to use annual vacation, albeit with some restrictions.
Moreover, the legislation of Ukraine on vacations does not contain grounds that would
indicate the loss of the right to annual paid vacations.

Instead, there is a rule that such vacations must be used, in most cases, before
the end of the working year, and their full duration is prohibited for two consecutive
years. At the same time, it was emphasized that the employee does not lose this right,
even if he did not apply for leave. Payment of annual leave, in particular, its
compensation, should guarantee the employee the opportunity to enjoy the same
economic benefits during rest as during working hours. A person cannot be deprived

of the right to annual paid leave, regardless of the peculiarities of his legal status.
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The legislation on the benefits received by the employee during the period of
annual paid leave was analyzed, and changes to the current labor legislation were
proposed. The procedure for granting vacations was considered, in particular,
regarding the agreement on the terms of their granting, which should be agreed upon
by prior agreement between the employer and the employee. Proposals were made to
improve the legal regulation of annual basic and additional paid vacations based on the

analysis of legal acts in this area.

Keywords: rest time, working time, legal guarantees, annual paid leave,
working conditions, employee, employer, labor law, labor relations, standards of
rights, Council of Europe, European Union, labor rights, employment contract, legal

regulation, regime of martial law.
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