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Huceprailisi € KOMIUIEKCHUM KOHCTUTYIIHO-TIPABOBUM JIOCHIJIPKEHHSAM, VY
SAKOMY PO3pOOJICHO IITICHY KOHIEMIIIO 3aCTOCYBaHHS OpraHaMH CYAOBOI BJIaJH
Konctutymii Ykpainu sik akta npsmoi ii. 3HauHa 4yacTUHA OTPUMAHUX pPe3yJIbTaTiB
IPYHTYETHCS Ha EeMITIPUYHOMY JO0CBi1, HaOyTOMYy Ticis 3MmiH 1o Konctutymii Ykpainu
2016 poky Ta pedopmu mnpouecyaibHoro 3akonojaBctBa 2017 poky. Ileit gocBifg
OXOILTIOE TIPaKTUKY 3acTocyBaHHs KoHcTutyii Ykpainu sik akta npsmoi 1ii y cdepi
MPaBOCYA/sl, a TaKOX MPAKTUKY, sIKa € HACIIJKOM ii 3aCTOCYBaHHS a00 BIIMOBU B
TaKOMY 3aCTOCYBaHHI. ¥ 3B’SI3Ky 13 IIUM OCOOJIMBOTO 3HA4Y€HHs B poOOTI HaOyu
COIIIOJIOTO-TIPABOBl  €MIMIPUYHI METOAM, SKI BUKOPHUCTOBYBAJHMCS Ha BCIX eTamax
JOCITIIKEHHS.

Ilepmuii po3ail TPUCBAYEHUN TOKTPUHAIBHO-METOAOJOTIYHUM 3acajam
JOCIIIJIKEHHSI 3aCTOCYBaHHSI opraHamu cyqoBoi Biagu Konctutyuii Ykpainu. Take
3aCTOCYBAHHS PO3IJISAAETHCS SIK CHOCIO 3abe3neueHHs 1 peamizaimii mijg 4Yac
3MIIMCHEHHSI TIPABOCYIJIS IIUIIXOM BHUPIIICHHS CIIPaBU YU OKPEMHUX MPABOBUX MUTAHb
Ha niocmasi Kowcmumyyii Vkpainu. BupgineHo aBi ¢GopMH  3aCTOCYBaHHS:
be3nocepeonio (ax akma npamoi 0ii) Ta onocepedkosany. KpurepieM 1is moguty €
HOpMamueHi niocmaeu, BUKOPUCTaHI B KOHKPETHINM CUTYyaIlll 1711 BCTAHOBJICHHS TIPaB
Ta 00OB’SI3KIB CyO’€KTIB MPABOBITHOCUH. SIKIIIO BOHM BCTAaHOBJIEHI BHUKJIIOYHO Ha
ninctaBi Koncrturymii Ykpainu, Take 3acTOCyBaHHS € Oe3nocepeonim. HaTomicTh
onocepeokosanum Oyjae 3acTocyBaHHs pa3zoM 13 KoHctutyliero YKpaiHU 1HIIMX
MPaBOBUX AKTIB.

3acmocyeanna opeanamu cyooeoi enaou Koncmumyyii Vkpainu sk axma

npaAmoi Oii TONsrae y BUPIIIEHHI COpPaBM YW OKPEMHUX MPABOBUX IMUTaHb



besnocepeonvo Ha niocmasi Koncmumyyii Yxkpainu. KoHIIenIis TaKOro 3acTOCyBaHHS
PO3KpUBAETHCS 4YEpe3 cucmemy, WO CKIANAETbCA 3 IOPUOUYHO20 MEXAHIZMY
(mepemyMOoB 1 MPOTIEAYPH ), & TAKOXK 1OPUOUHHUX HACTIOKI6 3aCTOCYBAaHHS a00 B1IMOBH
B Oe3mocepeaHbomMy 3actocyBaHHI Konctutymii Ykpainu. @OyHKIIIOHYBaHHS ITi€l
CUCTEMH € OJIHOYACHO HACIIJIKOM peanizauli npunyuny npsamoi 0ii Koncmumyyii
Yxpainu ta ymMoBOIO Horo 3a0e3medeHHs. [3 MM TPUHIMIIOM TICHO TIOB’SI3aHUN
npUHIMN BepxoBeHcTBAa KoHCTUTYIT YKpainu, SKui, 30KpemMa, peati3yeThesl MIITX0M
OTIOCEPEIKOBAHOTO 11 3aCTOCYBaHHS y cepi MpaBoOCY IS

Cdepa peanizanii npunnuimy npsamoi aii Konctutyiii YKpaiHu NOmMPIOEThCS
HE JIMIIE Ha HOPMHU TIPO TpaBa JIIOJIMHU, a i Ha HOPMH, SIK1 PETYJIOI0Th opeanizayiro
ma 30ilcHen s nyoaiuHoi enaou, 30kpema y cdepi npaBocynnsd. Kinyegoro memoro
TaKoi JiSUTbHOCT1 € CTBOPEHHS YMOB JIJIs peajizallii npas JIIOANHH Ta 1X rapaHTyBaHHS.
Y poOoTi miaTpUMaHO MiAXIJA, 3a SKUM cdepa peanizalli NPUHLMILY MPAMOI [li
Konctutynii Ykpainu mijg yac 3/11iCHEHHS IPABOCY /sl OXOIUIIOE HE TIJIbKH MHCaHi, a
M HemucaHl KOHCTUTYIIMHI HOpMU. OCTaHHI MOXKYTh PETyJIOBATH MPaBOBIAHOCUHU
JUIIE 32 YMOBH, SKIIO PIBEHb IXHBOTO PO3KPUTTS B O(MIiNHIA KOHCTUTYLIWHINA
JOKTPHHI POOUTH MOXKJIMBHM iX 3aCTOCyBaHHS. Takui MiAXid € MIMPIIAM 3a TO3MIIII,
K1 0OMeXyI0Th cepy peanizauii npuHuuny npsamoi Aii KoHctuTyuii YKpainu TUTbKu
NMCAaHUMU HOpMaMu a0o, y LIe BYXXYOMY BapiaHTi, JIMIIE HOPMaMu MpO IpaBa
JIFOJTUHHU.

3niiicHeHo kinacudikailito KOHCTUTYIIHN AepkaB-wieHiB €Bponeiicbkkoro Corwo3y
3QJICKHO BIJ CNOCOOY HOPMAMUBHO20 3AKPINJeHHS NPUHYuUny npsamoi Oii B HUX:
1) KOHCTUTYIIIT, B TEKCTI SIKUX HE BCTAHOBJIEHO MEX peai3allli MpUHIIUITY MPSMOT i
(bousrapis, JIutea); 2) KOHCTUTYLIT, IPUHIUI IPSIMOT JTii AKUX pEaTi3y€eThCsl B TEBHUX
chepax abo mependayae BuHATKH (ITombmma, ®PH, Crosernis). 3a nmuMm momijaoM
YKpaiHa HaJeXUTh A0 MEPIIOI TPYIIH IEPKAB.

Y napyromy po3aijgi npoBeieHO Kiacu(iKaililo HOPUAMYHMX MEXaHi3MiB
3aCTOCYBaHHSA KOHCTHTYIIM cynamu nepxkaB-wieHiB €C mig yac 3a1HCHEHHS
npaBoCyIs. 3alleKHO BIJ XapakTepy yd4acTi CyJIB Yy BHpPIIIEHHI MUTaHHSA

BIJIMOBITHOCTI TIPABOBUX aKTIB KOHCTUTYIli BHOKPEMJICHO JIEPXKAaBU, y SIKUX CYJIH:



1) caMOCTIiHO HE BUPINIYIOTH 1€ MUTAaHHS, a 3a BU3HAYEHHX MiJCTAB 3YNUHSIOTH
CyJI0BE€ MPOBAHKEHHS JJO HOT0 BUPIIIECHHS YIIOBHOBAXKEHUM OPTraHOM; 2) CaMOCTIIHO
BUPIIIYIOTh MUTaHHS BiJMOBIIHOCTI MPAaBOBOTO aKTa KOHCTHUTYIIIi, 3a pe3yjbTaTaMmu
4Oro MPUHUMalOTh PIIEHHS 1100 HOro 3aCTOCYBaHHS. Y KpaiHChbKa MOJIEeb YHIKaIbHA,
OCKUIBKH Ma€ CHUIbHI PUCH 1 3 Jiep)KaBaMu-wieHaMu €Bporneiicbkoro Corosy, y IKux
Ji€ CIeiai3oBaHUN OpraH KOHCTUTYIIWHOI IOPUCAMKINI, 1 3 TUMH, Yy SIKHX CyAH
CHUCTEMH CYJI0YCTPOIO (3arajbHi Cy1) IFOTh SIK OPTaHU KOHCTUTYIIHHOT FOPUCAUKIIII.

KOHCTUTYIIIHHOIO OCHOBOIO 3aCTOCYBaHHS CYyJaMH CHCTEMH CYIOYCTPOIO
Konctutymii Ykpainu sk akTa mpsaMoi Jii € o00B’ 30K CyIl IMiJ yac 3A1HCHEHHS
MPaBOCY/IJIsl KEPYyBAaTUCS BEPXOBEHCTBOM TpaBa. Lleit mpuHIMN BKIIOYAE 1 MPUHIUIL
npsamoi a1i Koncrutynii Ykpainu, KUl peandizyeTbCcsl LIIAXOM ii 0€31mocepeIHbOro
3aCTOCyBaHHA y cdepl mnpaBocyias. 3 ypaxyBaHHSAM JIOCBITY Jiep KaB-4JICHIB
€porneiickkoro Coro3y OBEIEHO, 10 OCHOBHI 3acajd 3aCTOCYBaHHS OpraHaMu
cynoBoi Biaaan KoHctutyiii YkpaiHu siKk akTa IpsMoi J1i HEOOX1THO 3aKPINUTH B ii
tekcTi. Jns nporo B posaiuni VI «IIpaBocynas» Konctutymii Ykpainu nmoTpiOHO
nepeadoaYnuTy  OPUAUMYHI MEPEeIyMOBH, 3a HAsBHOCTI SIKMX CyAu 3000B’si3aHi
3MIICHIOBATH TaKe 3aCTOCYBAHHSI.

Takumu ropuouunumu nepeoymosamu € BCTAaHOBICHHS CYJOM OYEBUIHOI
cynepeunocti Koncruryuii Ykpainu (1) nmpaBoBoro akra (fioro OKpeMHux MOJIOXKEHb )
a60 (2) BIACYTHOCTI 3aKOHOJABYOTO PETYJIIOBAaHHA. BCTaHOBJICHHS UX MEPEIyMOB
noJjisirae 'y BUOOPI MK JBOMa MPUHIIMIIAMU: CIPABEIJIMBOCTI, sIKa BIIOOpakeHa B
Konctutymii Vkpainu, Ta mnpaBoBOi BHM3HAYEHOCTI, SKa BHMAara€ 3acTOCYyBaHHS
IIPAaBOBOI'0 aKTa, IO JIETAJIBHO PEryitoe mpaBoBigHOcHHU. Ilim yac 3mificHEHHS
npaBocyAas BUOIp Ha KOPUCTh CIPaBEIJIUBOCTI MOXKE€ OYyTH 3YMOBJICHUH JIHIIE
ouesuonoro cynepeunictio Konctutyiiii YkpaiHu mpaBoBOro akTta (MOro OKpEeMHX
MOJIOKEHb) YW BIJCYTHOCTI 3aKOHOJABUOTO PETYJIOBAaHHS 3a HEMOXJIHUBOCTI
BUKOPHCTATH KOHCTUTYIIHHO-KOH(GOPMHE TIIyMadeHHs. 3 OISy Ha I¢ JOLMUIBHUM €
3aKOHOJIaBUE 3aKPITUICHHS SIK 10pUOUUHOI nepedymosu He TIPOCTO BUCHOBKY Cyy PO
CYNEpPEUHICTh, K 1I€ epeadayaroTh AesKi IpouecyalbHl KOJEKCH, a «6CMAHOBNEHH S

04e8UOHOI CYNepeyHOCmiy.



OOrpyHTOBaHO JOUUIBHICTh 30€peKeHHS ICHYHYOi B aJMIHICTPAaTUBHOMY,
UMBUIBHOMY Ta TOCIOJApPChbKOMY CYAOYMHCTBI MOJENI 3aCTOCYBaHHS OpraHaMu
cynoBoi Bmagu Kouctutyuii Ykpainu sk akra mpsmoi aii. Boanowac, mopsim 3i
30epeKeHHSIM 11 3arajibHUX pHC, TMOPAJIOK TaKOro 3aCTOCYBaHHA MOTpelye
BJIOCKOHAJICHHSI, 30KpeMa ILUIIXOM 3aKOHOJABUOTO 3akpiIuieHHs: 1) cy0’€ekTiB, sKi
YIOBHOBaXXEHI 1HIIIIOBATH TMEpPEeBIpKy Ha cymnepeuHicTh KoHctutymii Ykpainu
MIPaBOBOTO aKTa YW BIJICYTHOCTI 3aKOHOJABYOTO PETYJIIOBAHHA, 2) KOHCTUTYIIAHO-
KOH(GQOPMHOTO TJIyMadeHHs $IK aJbTepHATHBH OE3MOCEPEIHbOMY 3aCTOCYBAaHHIO
Koncturynii  Vkpainu; 3) 3a0e3nedeHHsT O3HAMOMJICHHS YYAaCHUKIB CIpaBU 3
KJIOTIOTaHH:M Npo Oe3nocepenHe 3actocyBaHHs KoHctutymii Ykpainu.

Y  KpUMIHQJIBHOMY MpPOLECYyaJIbHOMY Ta aJAMIHICTPATUBHO-AEITIKTHOMY
3aKOHO/IaBCTBI IOPUINYHO HE 3aKPIIUIEHO MEXaHI3MY 3aCTOCYBaHHS OpraHaMHU CyA0BO1
Bnaau KoHcTutyuii YkpaiHu sk akTa npamoi Jii. 3a Takux yMOB Oe3nocepeHe
3actocyBaHHsA cygamu Koncruryuii Ykpainu 341iCHIOETbCA Ha MiACTaBl MPUHLMITY ii
npsMoi Aii. BiIcyTHICTh TaKOTO IOPUIMYHOTO MEXaHI3My CTBOPIOE PU3UK JOBLIHHOTO
TIIyMa4deHHsI CyJlaMH MOBHOBA)KEHB II0JI0 OI[IHIOBAHHSA MPaBOBHUX aKTiB. SIK HACIIOK,
e 30UIbIIye WMOBIPHICTh CHTYyallld, KOJH CyA Oe3miJcTaBHO MOXke ado He
3aCTOCYBaTH MPAaBOBUH aKT, a0 3aCTOCYBATH OYEBHIHO HECIIPABEIAJIUBUN MPaBOBUI
akT. Binrak 3po0eH0 BUCHOBOK, IO BiJICYTHICTh TAKOTO MEXAHI3MY € NPO2AIUHOIO 8
3aKOHO00a8Ccmai, a Ioro HasiBHICTh € BUMOTo0 KoHcturyiii Ykpainu.

VY TperbomMy po3aiji po3KpUTO IOPUAUYHI HACTIIKHU 3aCTOCYBaHHS Ta B1JIMOBHU
B 3actocyBaHHl cynamu KoHctutyiii Yipainu sik akta mpsiMoi 1ii. Y OLIBIIOCTI
BHIIQIKIB ITICJISI TAKOTO 3aCTOCYBaHHS Cy/I IOBUHEH 3BepHYTHCS 10 BepxoBHoro Cyny,
KW Ma€e HalTpaBUTH KOHCTUTYIIHE MTOAaHHsA. Y 3B 3Ky 3 BUSBICHUMH MTpoOIeMaMu
copMyJIbOBAaHO MPOMO3UIIi II0A0 BIOCKOHAJIEHHS 3aKOHOJABCTBAa, 30KpeMa
CTOCOBHO BUMOT /10 (hOpMH 1 3MICTY 3BEpHEHb, CTPOKIB iX MOJIAaHHS, & TAKOX MOPSAIKY
posrisiay BepxoBaum CynoM 3 OJHOYAaCHMM BU3HAYEHHSM IMIJCTaB ISl BiIMOBH B
HaIpaBJeHHI KOHCTUTYIIMHKUX T0/IaHb. Taki molaHHS MalOTh ciel(IIHUN XapaKTep,

y 3B’A3Ky 3 YUM 3alpONOHOBAHO BIJIMEKYBAaTH iX BIJl IHIIMX MOJaHb BepxoBHOro



Cyny, a TakoX YJOCKOHJIUTH BHMOTHM J0 iX O(OpMIEHHS Ta po3msiay B
Koucrurymitnomy Cyni Ykpainu.

SIk HacHimoK BiAMOBU cyAy B Oe3mocepenHboMy 3acTocyBaHHI KoncTuTymii
Ykpainu po3riIssHyTO MpaBO Ha MOJAaHHS KOHCTUTYIIHHOI cKkapru. Taky ckapry mnojae
ocoba, sika, Ha BIIMIHY BiJl Cyay, IepekoHaHa B cynepedHocTi Konctutyuii Ykpainu
3aCTOCOBAHOTO IMPaBOBOIO aKTa. Y TaKOMy pa3l CKap>KHUK Ma€ OOIPYyHTYBaTu
HEKOHCTHUTYIIIHHICTh 3aKOHY 13 BpaXyBaHHSIM TJIyMadeHHs, SIKe HaJaB Cyl. Y poOoTi
copMyIIbOBAHO 3aKOHO/1aBY1 IMPOTIO3UIIIT 7151 yA0CKOHAJIIEHHS BUMOT 710 O(hOpMIICHHS
KOHCTUTYIIIHHOT CKapru, a TaKOoX HampalboBaHO aJFOPUTM iX  PO3TISILY
Koucrurynisihum Cyaom VYkpainu. Takuit anroputm oxorumoe: 1) 3’sacyBaHHS
crocoOy, y sIKMI CyJl BUTJIyMauuB OCIIOPIOBAHUH 3aKOH; 2) MEPEBIPKY BIJMOBIAHOCTI
takoro TiayMaudeHHss Konctutymii Ykpainu; 3)y pasi HEBIIMOBITHOCTI — TMOIIYK
croco0iB TIIyMadyeHHsSl 3aKOHY, Skl 3a0e3mneyaTh HOro BiAMOBiAHICTH KoHcTUTyIIIT
VYkpainu; 4)3a MOXIMBOCTI BHUTIYMAuUTH 3aKOH y KOHCTUTYLIMHUN crnocid —
BU3HAHHS MOT0 KOHCTUTYLIMHUM Ta 3a3HAYEHHS B PE3OJIIOTUBHIA YaCTHHI PIlICHHS
npo Te, M0 CyJ BUTJIYMAauuB 3aKOH Yy cmociO, sikuii He BiamoBigae Koncrurtymii
Ykpainu.

3 orsay Ha 0OMEKEeHy HOpMaTUBHY MOJIENIb KOHCTUTYLIIHOI CKapru B YKpaiHi,
ocoba nmo30aBieHa AOCTYIy /10 TaKOI0 MEXaHI3My 3aXHUCTy CBOIX MpaB y BHIAJIKax,
KOJIM CyJ 3aCTOCYBaB IHIIIMK MPABOBUM aKT, HK 3aKOH, KWW, Ha ii IMEepEeKOHAHHS,
cynepeunth Konctutyuii Ykpainu. Tomy miarpumMaHo W JOJATKOBO OOIPYHTOBAHO
HEOOXIJHICTh PO3IMIMPEHHS KOoJa OO0’€KTIB KOHCTUTYIIHHOTO KOHTPOJIO 32
KOHCTUTYIIHHOIO CKaproro.

3aJIe)KHO  BIJ  pe3ydabTary po3MISAYy KOHCTUTYIIMHOTO TOJAHHS 4H
KOHCTHUTYLIIHOI CKapTy 3aBepIIaIbHUM €TalloM PO3TJIsiy CYA0BO1 CIIpaBU MOXe OyTH
Nepersisiy, OCTATOYHUX CYAOBHUX pIlI€Hb, Y SKUX 3aCTOCOBAHO a0O BIJAMOBIIEHO B
3actocyBaHHl KoHctutyuii Ykpainu sk akta npamoi Jii. Y 3B’S3KYy 3 BUSBIICHOIO
Hee(DEKTUBHICTIO TaKOTO TMeperisany chopMyIbOBaHO 3aKOHOAABY1 MPOTO3UIIT 00

HOTr0 800CKOHANeHHs B AIMIHICTPATUBHOMY, LMBUIBHOMY Ta TOCIOAAPCHKOMY



CYJIOUYMHCTBI, WOTO po3uiuperts — y KPUMIHAIBHOMY TMPOBA/KCHHI, a TaKOX
3anpoeaddicenHs y CpaBax Mpo aJMIHICTPaTUBHI MPABOTOPYIIICHHS.

Kurouosi cjioBa: cynoBa Biaja, mpaBoCyAls, MpaBa JIOAUHU, BEPXOBEHCTBO
npaBa, peanizaiis Koncrutyiii Ykpainu, npsiMa i KOHCTUTYI1, KOHCTUTYIIHHUN
KOHTPOJIb, KOHCTUTYI[IHA FOPUCIUKIIIA, KOHCTUTYIliIiHA ckapra, KoHcTtuTyuiitHuii

Cyn Ykpainu, KOHCTUTYLIHHICTh, TIIyMaueHHs, BepxoBuuii Cyz.



SUMMARY

Holiev O. Application of the Constitution of Ukraine as an Act of Direct Effect
by the Judiciary. — Qualifying scientific paper on the rights of the manuscript.

Dissertation for the degree of Doctor of Philosophy in the specialty 081 — Law
(field of knowledge 08 — Law). — Ivan Franko National University of Lviv. Lviv, 2026.

The dissertation is a comprehensive study in constitutional law that develops a
coherent concept for the application of the Constitution of Ukraine as an act of direct
effect by the judicial authorities. A significant amount of the results obtained are based
on empirical experience gained following the 2016 amendments to the Constitution of
Ukraine and the 2017 reform of procedural legislation. This experience covers the
practice of the application of the Constitution of Ukraine as an act of direct effect in
judicial practice, as well as the practice resulting from its application or refusal of such
application. In this context, socio-legal empirical methods, which were used at all
stages of the research, have taken on particular significance in this work.

The first chapter focuses on the doctrinal and methodological foundations of
researching the application of the Constitution of Ukraine by the judiciary. Such
application is viewed as a means of ensuring its realisation during the administration
of justice by resolving a case or specific legal issues on the basis of the Constitution of
Ukraine. Two forms of application are distinguished: direct (as an act of direct effect)
and indirect. The criterion for this classification is the normative grounds used in a
specific situation to establish the rights and obligations of the subjects of legal
relationships. If these grounds are established exclusively on the basis of the
Constitution of Ukraine, such application is direct. Instead, indirect application entails
applying other legal acts in conjunction with the Constitution of Ukraine.

The application of the Constitution of Ukraine by the judiciary as an act of direct
effect consists in resolving a case or specific legal issues directly based on the
Constitution of Ukraine. The concept of such application is articulated through a system
comprising a legal mechanism (prerequisites and procedure), as well as the legal
consequences of the application or refusal of direct application of the Constitution of

Ukraine. The functioning of this system is simultaneously a consequence of the
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realisation of the principle of the direct effect of the Constitution of Ukraine and a
condition for ensuring it. Closely linked to this principle is the principle of the
supremacy of the Constitution of Ukraine, which, inter alia, is realised through its
indirect application in the administration of justice.

The scope of realisation of the principle of the direct effect of the Constitution
of Ukraine extends not only to norms concerning human rights, but also to norms
governing the organisation and exercise of public authority, notably within the sphere
of justice. The ultimate goal of such activity is to create conditions for the exercise of
human rights and to guarantee them. This study supports the approach whereby the
scope of realisation of the principle of the direct effect of the Constitution of Ukraine
during the administration of justice encompasses not only written, but also unwritten
constitutional norms. The latter can regulate legal relationships only provided that their
level of elucidation in official constitutional doctrine makes their application possible.
This approach is broader than positions that restrict the scope of realisation of the
principle of the direct effect of the Constitution of Ukraine solely to written norms or,
in an even narrower interpretation, exclusively to human rights norms.

The constitutions of the Member States of the European Union have been
classified according to the manner of normative enshrinement of the principle of direct
effect therein: (i) constitutions whose texts do not establish limits on the
implementation of the principle of direct effect (Bulgaria, Lithuania); (ii) constitutions
where the principle of direct effect is realised in specific spheres or entails exceptions
(Poland, Germany, Slovenia). According to this classification, Ukraine belongs to the
first group of states.

The second chapter provides a classification of the legal mechanisms for the
application of the constitutions by the courts of EU member states during the
administration of justice. Depending on the nature of the courts’ participation in
resolving the issue of the constitutionality of legal acts, states are categorised into those
where courts: 1) do not resolve this issue independently but, on specific grounds,
suspend the court proceedings until it is resolved by an authorised body; 2)

independently resolve the issue of the constitutionality of a legal act and, based on the
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results, decide on its application. The Ukrainian model is unique, as it shares common
features both with European Union member states operating a specialised body of
constitutional jurisdiction, and with those where courts of the judicial system (ordinary
courts) act as bodies of constitutional jurisdiction.

The constitutional basis for the application of the Constitution of Ukraine as an
act of direct effect by the courts of the judicial system is the judge’s obligation to be
guided by the rule of law during the administration of justice. This principle
encompasses the principle of the direct effect of the Constitution of Ukraine, which is
realised through its direct application in the sphere of justice. Taking into account the
experience of European Union member states, it is demonstrated that the fundamental
principles of the application of the Constitution of Ukraine as an act of direct effect by
the judiciary must be enshrined in its text. To achieve this, Chapter VIII, “Justice”, of
the Constitution of Ukraine should prescribe the legal prerequisites under which courts
are obliged to carry out such application.

These legal prerequisites consist of the court establishing an obvious
contradiction between the Constitution of Ukraine and (1) a legal act (or specific
provisions thereof) or (2) the absence of legislative regulation. The establishment of
these prerequisites involves choosing between two principles: justice, which is
enshrined in the Constitution of Ukraine, and legal certainty, which demands the
application of a legal act that regulates legal relationships in detail. During the
administration of justice, a choice in favour of justice can only be necessitated by an
obvious contradiction between the Constitution of Ukraine and a legal act (or specific
provisions thereof) or the absence of legislative regulation, provided that a
constitutionally conforming interpretation cannot be applied. In this view, it is
expedient to legislatively entrench as a legal prerequisite not merely a court’s
conclusion regarding a contradiction, as stipulated by some procedural codes, but the
“establishment of an obvious contradiction”.

The expediency of retaining the existing model for the application of the
Constitution of Ukraine as an act of direct effect by the judiciary in administrative,

civil, and commercial proceedings is substantiated. At the same time, alongside the
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retention of its general features, the procedure for such application requires
improvement, specifically through the legislative entrenchment of: 1) the subjects
authorised to initiate an assessment of whether a legal act or the absence of legislative
regulation contradicts the Constitution of Ukraine; 2) constitutionally conforming
interpretation as an alternative to the direct application of the Constitution of Ukraine;
3) ensuring that the participants in the case are acquainted with the motion for the direct
application of the Constitution of Ukraine.

In criminal procedural and administrative tort legislation, the mechanism for the
application of the Constitution of Ukraine as an act of direct effect by the judiciary is
not legally enshrined. Under such conditions, the direct application of the Constitution
of Ukraine by courts is carried out on the basis of the principle of its direct effect. The
absence of such a legal mechanism creates a risk of arbitrary interpretation by courts
of their powers regarding the evaluation of legal acts. Consequently, this increases the
probability of situations wherein a court may groundlessly either fail to apply a legal
act or apply an obviously unjust legal act. Therefore, the conclusion is drawn that the
absence of such a mechanism constitutes a lacuna in the legislation, whilst its presence
1s a requirement of the Constitution of Ukraine.

The third chapter reveals the legal consequences of the courts’ application and
refusal of application of the Constitution of Ukraine as an act of direct effect. In most
instances, following such an application, the court is required to refer to the Supreme
Court, which must then submit a constitutional petition. In response to identified issues,
proposals have been formulated to improve the legislation, particularly regarding the
requirements for the form and content of such referrals, the timeframes for their
submission, and the procedure for their consideration by the Supreme Court, whilst
simultaneously defining the grounds for the refusal to submit the constitutional
petitions. These petitions possess a specific character; thus, it is proposed to distinguish
them from other types of Supreme Court petitions and to refine the requirements for
their drafting and consideration by the Constitutional Court of Ukraine.

The right to file a constitutional complaint is examined as a consequence of a

court’s refusal to directly apply the Constitution of Ukraine. Such a complaint is filed
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by a person who, unlike the court, is convinced that the applied legal act contradicts
the Constitution of Ukraine. In this instance, the complainant must substantiate the
unconstitutionality of the law, considering the interpretation provided by the court. The
study formulates legislative proposals to refine the requirements for drafting a
constitutional complaint and develops an algorithm for their consideration by the
Constitutional Court of Ukraine. This algorithm encompasses: 1) ascertaining the
manner in which the court interpreted the contested law; 2) verifying whether such
interpretation conforms to the Constitution of Ukraine; 3) in the event of inconsistency,
seeking ways of interpreting the law that ensure its compliance with the Constitution
of Ukraine; 4) where it is possible to interpret the law in a constitutional manner,
declaring it constitutional and stating in the operative part of the decision that the court
had interpreted the law in a manner that is inconsistent with the Constitution of
Ukraine.

Given the limited normative model of the constitutional complaint in Ukraine,
an individual is deprived of access to such a mechanism for the protection of their rights
in cases where the court has applied a legal act other than a law, which, in their belief,
i1s contrary to the Constitution of Ukraine. Consequently, the study supports and
provides further substantiation for the necessity of expanding the scope of objects of
constitutional control based on a constitutional complaint.

Depending on the outcome of the consideration of a constitutional petition or
constitutional complaint, the final stage of judicial proceedings may involve the review
of final judicial decisions in which the Constitution of Ukraine was applied or its
application as an act of direct effect was refused. In light of the identified
ineffectiveness of such reviews, legislative proposals are formulated to improve the
process in administrative, civil, and commercial proceedings, to expand its scope in
criminal proceedings, and to infroduce it in cases concerning administrative offences.

Key words: the judiciary, justice, human rights, rule of law, implementation of
the Constitution of Ukraine, direct effect of the constitution, constitutional control,
constitutional jurisdiction, constitutional complaint, Constitutional Court of Ukraine,

constitutionality, interpretation, Supreme Court.
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